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COMMUNICATIONS ACT AMENDMENTS 


TUESDAY, JANUARY 31, 1956 


House oF REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to call, in room 1302, New House 
Office Building, Hon. Oren Harris (chairman of the subcommittee) 
presiding. 

Mr. Harris. The committee will come to order. 

The Subcommittee on Transportation and Communications is meet- 
ing this morning to initiate hearings on various bills proposing to 
amend the Federal Communications Act of 1934. 

Now, it will be remembered that this committee, together with the 
Commerce Committee of the Senate, considered at length amendments 
to the Federal Communications Act which became the MacFarland 
amendments and after several years consideration passed a bill with 
various and sundry amendments which became law, I believe, in 1952. 

At that time there were many highly controversial issues considered 
by the committee that were not resolved; but in an effort to accom- 
plish as much as we could, that was desirable—and that might be 
questionable in the minds of some people—we did adopt such amend- 
ments as could be agreed upon. 

In conference, there were many differences between the House and 
Senate versions. A number of those questions that could not be 
resolved were passed over with the understanding that they would 
receive further consideration. 

Some of those were highly controversial and all of them technical. 

Some of the more highly controversial issues at that time are still 
highly controversial. Some of them are involved in some of the bills 
that are presented here for our consideration. 

There are some things that I believe most everyone feels should 
be considered and some are desirable amendments that probably 
should be adopted. 

It is not going to be the purpose of this committee to settle all these 
questions at this time—or I suppose any other time—because new 
problems develop from year to year. 

We do feel, however, that we should take a look at many of these 
things. There are many changes that have taken place in the radio 
and television industry since 1951 or 1952. There are many new 
developments. Consequently we have tried to bring these matters in 
that we feel are of urgent importance, as well as some of less urgency, 
to the attention of the Congress. During these hearings we hope that 
we will be able to accomplish something in the interest of the industry, 
which of course, would be in the interest of the public. 
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I want to express my appreciation to the members of this sub- 
committee for their attendance this morning. 

I might say for the benefit of some of our newer members on the 
cominittee that this is another one of those most highly technical sub- 
jects that requires a great deal of study and attention to get your teeth 
into it. Several of us went through that experience in 1950, 1951, and 
1952. Therefore, I am Agee! to see the fine attendance here this 
morning, because we want to get acquainted with the issues involved 
and the sponsors of the various proposals, in order that we can do 
the best possible job in the consideration of these various bills. 

We have endeavored to arrange the bills in several groups according 
to subjects with which they deal. 

We have H. R. 3789 and H. R. 4814, both introduced by our col- 
league from Maryland, Mr. Miller, as well as the bill which I intro- 
duced, H. R. 6810, which would amend section 315 of the Communica- 
tions Act dealing with political broadcast. 

That is one of the questions that has been brought to my attention, 
I might say, by the industry particularly. It was stated that it is 
necessary that something be done if many of the programs that ee 
public has been enjoying for the last few years are to continue. 
know that the other members of this committee share this thou "4 
with me, that we would not want anyone to get the impression that 
before they can continue their television and radio weekly programs 
back in their own districts, they must have a permit from one of us 
on this committee. I received such a request yesterday, advising me, 
unless I gave them permission, that on next week they were going to 
be taken off of their weekly program, or their television program back 
home. That is a facetious statement, of course, but nevertheless it 
does show you the importance of this issue throughout the United 
States, among those who are giving the time on their stations, as a 
public service. 

H. R. 6968, introduced by our colleague from Indiana, Mr. Beamer, 
and H. R. 6977, which was introduced, “I might say, by request by my- 
self, are identical bills dealing with the question of ow ane of radio 
and television stations by persons owning newspapers or other media 
primarily engaged in gathering and dissemination of information. 
That was one of the subjects considered in connection with the Mac- 
Farland amendments. 

H. R. 7249 introduced by our colleague, Mr. Dorn, and H. R, 7536, 
by our colleague, a member of this committee, Mr. Macdonald, and 
H. R. 7789 by our colleague, Mr. O'Neill, deal with different aspects 
of safety at sea. It occurs to me that th: at is a new question that we 
have before us that we have not had before. 

We have also H. R. 4939, and H. R. 5613 dealing with various 
provisions of the Communications Act introduced by the distinguished 
chairman of this committee, Mr, Priest, by request of the Federal 
Communications Commission. We also have House Joint Resolution 
138 and House Joint Resolution 139 introduced by me, and H. R. 
6631, introduced by Mr. Priest at the request of the Judicial Confer- 
ence. Incidentally, I have a request from the Judicial Conference 
advising that their spokesman Judge Albert B. Maris will be unable 
to be here today, because he has been called out of the country. He 
is on an important mission and will not be back for several days, 
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and they have asked that the record be held open for him or someone 
representing him. Certainly that privilege will be extended. 

(H. R. 3789, H. R. 4814, H. R. 6810, H. R. 6968, H. R. 6977, H. R. 
7249, H. R. 7536, H. R. 7789, H. R. 4939, H. R. 5613, H. R. 6631, H. J. 
Res. 138 and H. J. Res. 139 above referred to and the Department 
reports follow :) 

[H. R. 3789, 84th Cong., Ist sess.] 


A BILL To amend section 315 (a) of the Communications Act of 1934 to withdraw from 
individuals convicted of subversive activities and members of certain subversive organiza- 
tions the right of equal opportunity for the use of broadcasting facilities in political 
campaigns 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congresss assembled, That section 315 (a) of the Communications 
Act of 1934 (47 U. 8S. C. 315 (a)) is amended to read as follows: 

‘‘(a) If any licensee shall permit any person who is a legally qualified candi- 
date for any public office to use a broadcasting station, he shall afford equal 
opportunities in the use of such broadcasting station to all other such candidates 
for that office, except that no licensee shall be required to afford any such equal 
opportunity to any individual who (1) has been convicted of any offense punish- 
able under chapter 37, 105, or 115 of title 18 of the United States Code, or (2) 
is a member of any organization which is proscribed by section 3 of the Commu- 
nist Control Act of 1954 (68 Stat. 776) or which under the Subversive Activities 
Control Act of 1950 is registered as, or has been finally determined to be, a Com- 
munist-action organization, a Communist-front organization, or a Communist- 
infiltrated organization. Such licensee shall have no power of censorship over 
the material broadcast under the provisions of this section. No obligation is im- 
posed upon any licensee to allow the use of its station by any such candidate.” 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, July 15, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice relative to the bill (H. R. 3789) to amend section 315 (a) 
of the Communications Act of 1984 to withdraw from individuals convicted of 
subversive activities and members of certain subversive organizations the right 
of equal opportunity for the use of broadcasting facilities in political campaigns. 

Section 315 (a) of the Communications Act of 1934 now provides that if a 
licensee permits a person who is a legally qualified candidate for public office, to 
use a broadcasting station he shall afford an equal opportunity for the use of such 
broadcasting station to all other such candidates for that office. This bill would 
amend the section so as not to require the licensee to afford such equal opportunity 
to any individual who “(1) has been convicted of any offense punishable under 
chapter 37, 105, or 115 of title 18 of the United States Code, or (2) is a member 
of any organization which is proscribed by section 3 of the Communist Control 
Act of 1954 (68 Stat. 776) or which under the Subversive Activities Control Act 
of 1950 is registered as, or has been finally determined to be, a Communist-action 
organization, a Communist-front organization, or a Communist-infiltrated or- 
ganization.” 

Chapters 37, 105, and 115 of title 18 relate respectively to espionage, sabotage, 
and treason, sedition, and subversive activities. The organizations proscribed 
by section 3 of the Communist Control Act are the Communist Party of the United 
States, or any successors of such party, whose object or purpose is to overthrow 
the Government of the United States, or the Government of any State, Territory, 
District, or possession thereof, or the Government of any political subdivision 
therein, by force and violence. 

Whether legislation such as this should be enacted constitutes a question of 
legislative policy concerning which the Department of Justice prefers to make no 
recommendation. However, there are a number of considerations pertaining to 
the instant bill to which the attention of the committee is invited. 
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The language of the exception which the measure proposes to introduce into 
section 315 of the Communications Act appears permissive in that the licensee 
is not required to refuse the use of his facilities to any person who may come 
within the excepted category. However, if the licensee should determine to his 
own satisfaction that a candidate comes within an excepted category it would 
seem that he must act at his peril in denying the use of his facilities. 

Section 501, the general penalty section of the Communications Act, provides 
that any person who willfully and knowingly omits or fails to do any act, matter, 
or thing the act requires to be done shall be punished by a fine and/or imprison- 
ment. Since no standards are established in this bill indicating just what a 
licensee must do to avoid violating section 501 in refusing the use of his facilities 
to a particular candidate, the legislation may be imposing an undue burden upon 
licensees, 

Another area of concern to Which the committee may wish to direct its attention 
involves the exception designated “2.” In providing for the denial of broad- 
casting facilities to a member of the Communist Party or of a Communist-action 
organization, a Communist-front organization or a Communist-infiltrated or- 
ganization, the measure fails to fix a means for establishing such membership. 
Furthermore, it should be remembered that there are alleged Communist unions 
having valid contracts making them the sole bargaining agents for workers in 
particular plants. Hence, non-Communists who must retain their membership 
in these unions or lose their jobs, and who may seek public office, could be denied 
equal time if the bill is enacted. A final consideration to which the attention of 
the committee is called is the fact that the exceptions are so couched as to speak 
only as of the time a candidate seeks to use a broadcasting station. Consequently, 
resignation from any of the types of organizations covered by the measure could 
remove an individual from the disabilities contemplated by the bill, with the 
individual resuming his membership after the broadcasting facilities have been 
used. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. RoGers, 
Deputy Attorney General. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., July 14, 1955. 
Hon. J. Pexcy PRIEstT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Priest: This is in reply to your committee’s request for 
the Commission’s comments concerning H. R. 3789, a bill to amend section 315 (a) 
of the Communications Act to withdraw from individuals convicted of subversive 
activities and members of certain subversive organizations the right of equal 
opportunity for the use of broadcasting facilities in political campaigns. 

Enclosed are copies of the Commission’s comments concerning this bill. The 
Commission will be pleased to furnish any additional information or comments 
which your committee may desire. 

The Bureau of the Budget has informed us that it has no objection to the sub- 
mission of these comments to your committee. 


Sincerely yours, 
Grorce C. McCoNNavuGuHey, Chairman, 


STATEMENT OF GEORGE C. McCONNAUGHEY, CHAIRMAN OF THE FEDERAL COMMU- 
NICATIONS COMMISSION, ON H. R. 3789, 4 Britt To AMEND SECTION 315 (a) OF 
THE COMMUNICATIONS AcT OF 1934 


H. R. 3789 would amend section 315 (a) of the Communications Act to pro- 
vide that a station licensee need not afford the right to equal broadcasting oppor- 
tunities to— 

(1) persons convicted of espionage, sabotage, treason, sedition, or sub- 
versive activities ; 

(2) members of the Communist Party or any successor organization; or 

(3) members of any organization which, under the Subversive Activities 
Control Act of 1950 is registered as, or has finally been determined to be a 
Communist-action, Communist-front, or Communist-infiltrated organization. 
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There are two existing provisions of law which concern political broadcasts 
by subversive organizations. Section 789 of the Internal Security Act of 1950 
provides that any broadcast sponsored by an organization registered with the 
Attorney General pursuant to that act must be identified by an announcement 
that it is being sponsored by a Communist organization. However, that act 
does not affect the rights of any organization or individual under the equal time 
provisions of section 315. 

Under section 3 of the Communist Control Act of 1954, the Communist Party 
and any successors of that party are denied all “rights, privileges, or immunities 
attendant upon legal bodies created under the laws of the United States.” This 
provision would appear to affect the legal capacity of the Communist Party, or 
any of its representatives, to contract for broadcasting time. However, it is 
important to note that the Communist Control Act does not take away from indi- 
vidual Communists the privilege afforded by section 315, if they are candidates 
for public office but are not running as candidates of the Communist Party or of 
a successor organization. 

The present bill would therefore serve to deprive various classes of organiza- 
tions and individuals of privileges under section 315 which they now enjoy. 
But while the proposal does affect broadcast privileges extended by the Com- 
munications Act, it is clear that this amendment is concerned primarily with a 
question of policy relating to internal security. For that reason the Commission 
does not believe it would be appropriate for it to express any opinion either as 
to the necessity or the advisability of enacting such legislation. 

However, the Commission is of the opinion that the legislation, if enacted, 
would be coustitutional. In the first place, the amendment would not prohibit 
anyone from using broadcasting facilities. Rather it relieves the licensees of 
broadcast stations of the statutory duty under section 315 to permit their facili- 
ties to be used by the classes of persons enumerated in the proposed amend- 
ment. 

In the second place, it does not appear that the legislation would constitute 
Federal interference with matters within the jurisdiction of the several States, 
since the privilege which would be modified is clearly a Federal privilege. State 
or local election laws would not be modified in any way by the legislation. 

While the Commission feels there are no constitutional obstacles to this legis- . 
lation, we do believe that it would raise procedural problems. The legislation 
is completely silent with respect to who will decide whether a person falls 
within the category of persons listed in the bill. Clearly the station licensee 
would have to make the initial determination. But the real question is who 
will review the determination of the station licensee? 

There would not appear to be much problem with decisions concerning whether 
or not the person applying for broadcast time had been convicted of one of the 
crimes specified in the proposed legislation. That would seem to be a relatively 
simple question of fact. But determining whether the person in question is a 
member of one of the categories of organizations listed may be a much more 
difficult and complicated task. If this Commission is to be the Government 
agency charged with reviewing the licensees’ determinations, delay will be inevi- 
able, since it will be necessary to gather all the facts at the place where the elec- 
tion is taking place and then present them to the Commission in Washington. 
And, as you well know, time is often of the essence in deciding these matters 
when an election is taking place. 

Therefore, the Commission wishes to suggest that Congress should give con- 
sideration to enacting a provision which would permit a person who has been 
refused time pursuant to section 315 to apply to the Federal district court for 
the district in which the broadcast station in question is located for an immedi- 
ate determination of his rights. This would provide a speedy review of the 
station licensee’s determination in a competent forum at the place where the 
ma campaign is taking place and where the parties to the dispute are 
located. 

The Commission also believes that this right to apply to the Federal district 
court for review should apply with respect to all determinations as to the rights 
of persons to obtain broadcast time under the provisions of section 315. For the 
problem of securing expeditious review of all of the various determinations 
which must be made under the existing provisions of section 315 has posed diffi- 
culties for the Commission for some time. In our opinion, the local Federal 
district court is the most appropriate forum for securing the necessary prompt 
and effective review of these questions. Possible language to achieve this objec- 
tive is attached to the copies of this statement. 














6 COMMUNICATIONS ACT AMENDMENTS 


Proposed Section 315 (d) of the Communications Act of 1934: 

“(d) The Federal district courts shall have jurisdiction to hear and determine 
actions brought by any person claiming that they have been improperly denied 
the use of broadcasting facilities to which they are entitled pursuant to the pro- 
visions of this section and the Commission’s rules and regulations adopted here- 
under. Such actions shall be brought in the court for the district in which thé 
station whose facilities have been denied is located, and if upon consideration 
of the matter the court determines that the use of the broadcasting facilities 
was unlawfully denied, it shall be authorized to issue such injunctive or other 
orders as may be necessary to afford such person the relief to which he is en- 
titled, which orders shall be directed to the licensee of the station.” 





COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON H. R. 3789, aA Bint 
TO AMEND SeEcTION 315 (a) oF THE COMMUNICATIONS Act TO WITHDRAW F’ROM 
INDIVIDUALS CONVICTED OF SUBVERSIVE ACTIVITIES AND MEMBERS OF CERTAIN 
SUBVERSIVE ORGANIZATIONS THE RIGHT OF EQUAL OPPORTUNITY FOR THE USE OF 
BROADCASTING FACILITIES IN POLITICAL CAMPAIGNS 


The purpose of H. R. 3789 is to amend section 315 (a) of the Communications 
Act to withdraw from individuals convicted of subversive activities and members 
of certain subversive organizations the right of equal opportunity in the use of 
broadcasting facilities in political campaigns. Section 315 (a) now provides 
that, whereas licensees have no obligation to permit the use of their stations by 
candidates for public office, any licensee who does permit the use of his station 
by any legally qualified candidate for public office, is obligated to afford equal 
opportunities to all other such candidates for that office in the use of such broad- 
casting station. H. R. 3789 would amend section 315 (a) of the Communications 
Act to provide that no station licensee would be required to afford equal broad- 
casting opportunities to any individual who— 

(1) Has been convicted of any offense punishable under chapters 37, 105, 
or 115 of title 18 of the United States Code; or 

(2) Is a member of any organization which is proscribed by section 3 of 
the Communist Control Act of 1954, or which, under the Subversive Activities 
Control Act of 1950, is registered as, or has been finally determined to be, 
a Communist-action organization, a Communuist-front organization, or a 
Communist-infiltrated organization.” 

Chapter 37 of title 1S:relates to espionage ; chapter 105 to sabotage ; and chapter 
115 to treason, sedition and subversive activities. All of these chapters make 
certain specified activities crimes punishable by fines and imprisonment. The 
proposed amendment would have the effect of imposing an additional sanction 
upon the commission of such crimes—the withdrawal of privileges given to 
candidates for public office under section 315 of the Communications Act. The 
Internal Security Act of 1950, 50 U. S. C. 789 (64 Stat. 996), does not presently 
affect the basic obligation imposed upon broadcast licensees by section 315 of the 
Communications Act. It merely requires that material sponsored by organiza- 
tions registered with the Attorney General pursuant to that Act be identified at 
the time of the broadcast as “sponsored by —————,, a Communist organization” 
(sec. 789). The Communist Control Act of 1954 (68 Stat. 775), which denies to 
the Communist Party all “rights, privileges or immunities attendant upon legal 
bodies created under the laws of the United States * * *” (sec. 3), presumably 
affects the legal capacity of the Communist Party, or representatives thereof, 
to contract for broadcasting time, but does not contain any prohibition with 
respect to individual Communists or persons convicted of subversive activities, 
who may be candidates for public office but who are not running for office as 
candidates of the Communist Party. 

The question of whether the individuals who would be comprehended within 
the language proposed to be added should be deprived of privileges to which they 
might otherwise be entitled involves considerations of policy relating to the 
internal security of the country rather than primarily to communications matters. 
The Commission, therefore, does not believe it appropriate for it to express any 
opinion as to the necessity or advisability of any such action. The proposed 
legislation, however, does not appear to us to raise any serious constitutional 
questions in view of the fact that the right of free speech would not, apparently, 
be abridged by a statutory provision such as this one, which does not prohibit 
the use of broadcasting facilities by particular classes of persons, but instead 
removes a requirement that licensees permit the use of such facilities, under 
certain circumstances, by such persons. Moreover, since the privilege which the 
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proposed legislation would modify is a Federal privilege, it would appear that so 
long ‘as the classification is reasonable, no amendment problem arises with 
respect to Federal Government interference with matters within the jurisdiction 
of the several States. The proposed legislation clearly modifies a Federal 
privilege with respect to broadcasting, and does not in any way modify State or 
local election laws. 

The proposed amendment, however, does appear to us to raise certain pro- 
cedural problems which require further consideration. For it does not indicate 
who. is to be charged with making the factual determinations as to whether the 
applicant for radio time in fact falls within 1 of the 2 classes of persons 
who would be excluded from the existing privileges. Determining whether a 
person “has been convicted” of any offense punishable under chapters 37, 105, 
or 115 of title 18 of the United States Code would appear to be relatively simple ; 
on the other hand, determining whether a person “is a member” of the listed 
categories of organizations is, in the absence of an admission thereof, a more 
difficult task, particularly in view of the fact that not more than a few days 
may elapse between the date on which the privilege must either be exercised or 
foregone. 

It seems clear that the initial determination of these facts will have to be made 
by the station licensees, just as such licensees presently are required to determine 
whether particular individuals are legally qualified candidates for public office 
under the laws of the several States relating to the office in question, and the 
rules of this Commission. But the diffiffcult problem involved in such a determi- 
nation highlights a question to which the Commission has given careful considera- 
tion in recent years, namely, the best method of providing for a speedy review of 
such a determination by competent governmental authority. If this Commission 
is to assume this responsibility, as it has done in the past in the absence of any 
other clearly established procedure, delay is inherent because of the necessity of 
marshaling the facts relevant to the determination and presenting them to the 
Commission in Washington. Moreover, at best the Commission is not in as goud 
position to determine relevant questions of fact and law as would be the case if 
the determination were made in the jurisdiction in which the particular election 
campaign is taking place, and the parties to the dispute as to the rights of a 
particular claimant for radio or TV time are located. The Commission believes, 
therefore, that careful consideration should be given by the Congress to the pos-* 
sibility of a further amendment of section 315 of the Communications Act to 
provide that persons, who have claimed the right to radio time pursuant to the 
provisions of section 315 of the Communications Act but have been refused such 
opportunities by any station, could seek and secure an immediate determination 
of such rights in the Federal district court for the district in which the broadcast 
station in question is located. We believe that such an amendment should apply 
not only to the additional determinations which would have to be made if the 
proposed bill were to be adopted, but to those determinations as to the rights of 
individuals to secure air time which must be made under the existing language 
of the act. The possible language to achieve this objective is set forth as a pro- 
posed section 315 (d) below: 

“(d) The Federal district courts shall have jurisdiction to hear and determine 
actions brought by any person claiming that they have been improperly denied 
the use of broadcasting facilities to which they are entitled pursuant to the pro- 
visions of this section and the Commission’s rules and regulations adopted here- 
under. Such actions shall be brought in the court for the district in which the 
station whose facilities have been denied is located, and if upon consideration of 
the matter the court determines that the use of the broadcasting facilities was 
unlawfully denied, it shall be authorized to issue such injunctive or other orders 
as may be necessary to afford such person the relief to which he is entitled, which 
orders shall be directed to the licensee of the station.” 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington D. C., July 11, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington D. C. 


My Dear Mr. CHainMAN: This is in reply to your letter of February 11, 1955, 
requesting the views of this Office with respect to H. R. 3789, a bill to amend seec- 
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tion 315 (a) of the Communications Act of 1934 to withdraw from individuals 
convicted of subversive activities and members of certain subversive organiza- 
tions the right of equal opportunity for the use of broadcasting facilities in politi- 
cal campaigns. 

The Attorney General, in his report to your committee on this bill, does not take 
a position as to whether this legislation should be enacted. He points out, how- 
ever, several matters that should receive the committee’s attention in considera- 
tion of the proposed legislation. 

The Bureau of the Budget concurs with the Justice Department and agrees 
that the committee should consider the several matters set out in the report. 

Sincerely yours, 


COMMUNICATIONS ACT AMENDMENTS 


Percy Rappaport, Assistant Director. 


[H. R. 4814, 84th Cong., 1st sess.] 


A BILL To amend section 315 of the Communications Act of 1934 so as to prohibit liability 
from being imposed upon a licensee because of ener statements made in a broad- 
cast by a political candidate unless such licensee participates in such broadcast with 
intent to defame 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 315 of the Communications Act 
of 1934, as amended (47 U. S. C. 315), is amended— 

(a) by redesignating subsection (c) to be subsection (d) ; and 
(b) by inserting after subsection (b) a new subsection as follows: 

““(c) No licensee, or agent or employee of a licensee, shall be liable in any 
civil action in any court because of any defamatory statement made by a legally 
qualified candidate for public office in a broadcast made under the provisions 
of this section, or under rules and regulations of the Commission prescribed 
under this section, unless such licensee, or such agent or employee, participates 
in such broadcast willfully, knowingly, and with intent to defame.” 





FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. 0., May 19, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear CONGRESSMAN Priest: This is in reply to your committee’s request for 
the Commission’s comments on H. R. 4814, a bill to amend section 315 of the 
Communications Act of 1934, as amended. 

Enclosed are copies of the Commission’s comments concerning this bill. The 
Commission will be pleased to furnish any additional information or comments 
which your committee may desire. The Bureau of the Budget has informed us 
that it has no objection to the submissions of these comments to your committee. 

Sincerely yours, 
Grorce C. McCoNnavuGHeEy, Chairman. 


STATEMENT oF GEorGE C. MCCONNAUGHEY, CHAIRMAN OF THE F'epERAL COMMUNI- 
CATIONS COMMISSION, ON H. R. 4814, a Birt To AMEND SeEcTION 315 oF THE 
COMMUNICATIONS Act oF 1934 


H. R. 4814 is designed to relieve licensees of radio broadcast stations, as well 
as their agents or employees, of any civil liability for defamatory statements 
made by legally qualified candidates for public office in broadcasts made under the 
provisions of section 315 of the Communications Act of 1984. The only exception 
to this freedom from liability would be in cases where the licensee or his agent 
or employee participated willfully, knowingly, and with intent to defame in the 
broadcast. 

The existing provisions of section 315, specifically prohibit broadcast station 
licensees from censoring in any manner broadcasts made under that section. 
In view of this absolute prohibition against censorship, it was the Commission’s 
view, as espressed in the Port Huron Broadcasting Company case (12 F. ©. C. 
1069), that licensees now have complete immunity from liability for defamatory 
statements broadcast under section 315. But there has never been any final 
determination by the Supreme Court with respect to a broadcaster’s liability for 
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defamatory statements in political broadcasts governed by section 315. The 
question, therefore, cannot be considered to be settled. 

Some progress has been made through State legislation to give immunity to 
broadcasters. However, the existing State legislation is not, in the Commission’s 
opinion, adequate. In the first place, several States do not have such legislation, 
and, secondly, such State statutes as have been enacted are not consistent in 
their provisions. This inconsistency in the existing State legislation is partic- 
ularly unfortunate where a station’s programs are heard or seen in several States. 

The Commission believes, therefore, that Federal legislation, such as the bill 
now under consideration, should be enacted, in order to settle the question. 
Moreover, we have no doubt as to the authority of Congress, having forbidden 
censorship, to grant immunity from civil liability to broadcasters in State and 
local, as well as Federal courts. 

We are also in agreement that the ammunity from liability should be extended 
to include agents and employees of the station licensee. The considerations 
applicable to licensee would appear to be equally applicable to such employees 
and agents. 

Finally, the majority of the Commission approves of the provision in H. R. 
4814 which would make the licensee or his agents or employees liable for de- 
famatory statements in broadcasts under section 315 if they “willfully, know- 
ingly, and with intent to defame” participate in such a broadcast. A licensee 
or his employees always participate in broadcasts, but if that participation is 
willful, knowing, and with intent to defame, and consists of something more 
than complying with the statutory duty to allow the broadcast to take place, 
we think it clear that the immunity provisions should not be applicable to them. 

Commissioner Doerfer is of the opinion that the licensee or his employees 
should also be held accountable if they wantonly participate in a political broad- 
cast containing defamatory statements. He would not relieve licensees or their 
employees of liability if they failed to exercise at least the slight degree of care to 
warn candidates in advance concerning the consequences of uttering statements 
that are clearly libelous or slanderous. 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON H. R. 4814, a Brinn 
To AMEND SECTION 315 oF THE COMMUNICATIONS Act so AS To ProHisir LIABIL- 
Iry From Breina IMPOSED UPON A LICENSEE BECAUSE OF DEFAMATORY STATE- 
MENTS MADE IN A BROADCAST BY A POLITICAL CANDIDATE UNLESS SucH LICENSEE 
PARTICIPATES IN SuCH Broapoasts WitTH INTENT TO DEFAME 


The purpose of H. R. 4814 is to amend section 315 of the Communications Act 
by adding thereto a new subsection providing that no licensee, or agent, or em- 
ployee of a licensee, shall be liable in any civil action in any court because of any 
defamatory statement made by a legally qualified candidate for public office in 
a broadcast made under the provisions of section 315 unless the licensee, or its 
agent, or employee, participates in such broadcast willfully, knowingly, and with 
intent to defame. 

The Commission has long been in favor of enacting such a provision and has 
commented favorably on several similar proposals over the past few years; for 
example, H. R. 6949 (Sist Cong.) and H. R. 5470 and H. R. 7062 (82d Cong. ). 

For some time there has existed considerable uncertainty as to whether, in the 
light of the prohibition against any licensee censorship of broadcasts coming 
under section 315, a licensee is immune from liability for any libelous or slander- 
ous statements made over his station in the course of such a broadcast. In the 
case of Port Huron Broadcasting Company (12 F. C. C. 1069), a majority of the 
Commission concluded that the absolute prohibition against censorship does 
have the effect of providing licensees with complete immunity with respect to 
material broadcast under section 315. However, the Commission fully recog- 
nizes that the Port Huron decision represents only the opinion of the Commission 
on this matter and that no definitive determination of the legal questions in- 
volved has been made by the Supreme Court. 

While a number of States have adopted legislation on their own initiative 
affording a greater or lesser degree of immunity to licensees in such circum- 
stances, the inconsistency of the provisions of some of these laws as well as the 
absence of any adequate legislation in some States, has led to confusion and 
uncertainty. This is particularly true where a station’s broadcasts are heard 
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in several States with differing laws on licensee liability. We, therefore, believe 
that it would be desirable to place specific language in the Federal statute making 
clear that, since licensees have been denied censorship powers over section 315 
programs by the Congress, they are exempted from liability in any court (local, 
State, or Federal) because of any defamatory statement made by a legally 
qualified candidate for public office in such a broadcast. By so doing licensees 
will be assured of a protection to which they would seem reasonably entitled in 
the absence of any power to censor or to control what is said and, at the same 
time, the substantial legal question with respect to the present existence of any 
licensee immunity for libelous or slanderous statements in political broadcasts 
will be put to rest. The Commission believes that if Congress as a matter of 
national policy has authority to insulate broadcast utterances of legally qualified 
political candidates from any station censorship, it has equally the authority to 
preclude licensees from any liability for actions they are thus required to take 
or refrain from taking. 

The Commission also deems it reasonable and necessary that the immunity be 
extended, as it has been in H. R. 4814, to agents and employees of a licensee since 
such employees or agents of the licensee have the same need as the licensee for 
the protection. It also believes that the words “willfully, knowingly, and with 
intent to defame” appearing in the last line of the bill are appropriate to indicate 
the degree of participation in a libelous political broadcast that will deprive a 
licensee or its employees of the immunity granted. Participation in the de- 
famatory statement or broadcast willfully, knowingly, and with intent to defame 
clearly makes the licensee or its employee a party to the utterance of the libel 
or slander and clearly renders meaningless the fact that the licensee has no right 
to censor the candidate’s speech. Participation in the broadcast to any less 
definite extent, since inevitably the licensee and its employees participate in all 
broadcasts to some degree, would not seem to warrant deprivation of the im- 
munity granted. 

The Commission, therefore, favors the enactment of H. R. 4814. 


SEPARATE STATEMENT OF COMMISSIONER JOUN C,. DOERFER 


Although I concur with most of the comments of my colleagues on the Federal 
Communications Commission respecting H. R. 4814. a bill to amend section 315 
of the Communications Act so as to prohibit liability from being imposed upon 
a licensee because of defamatory statements made in a broadcast by a political 
candidate unless such licensee participates in such broadcasts with intent to 
defame, I would suggest that there be inserted the word “wantonly” in line S 
on page 2, so as to read “wantonly, willfully, knowingly, and with intent to 
defame.” 

The word “wantonly” would permit a sovereign State to impose civil liability 
for a licensee who conducts his potlical programing in a manner to show utter 
disregard for the name and reputation of political opponents or others. In other 
words, Civil liability should be permitted to attach to such conduct of a licensee 
as would warrant the Federal Communications Commission in revoking his 
license for failure of a slight degree of care in programing political speeches. 

Many responsible licensees although not required to, do request examination of 
a proposed draft. Because of his experience, it would be quite feasible for a 
licensee to point out to an inexperienced political candidate or a vicious one 
that derogatory statements impunging crime or moral turpitude to a political 
opponent or others may be libelous if not trne. If after such advice the poltical 
candidate persists, then the licensee would not be liable. He has exercised that 
slight degree of care which will balance the reputation of a man and his family 
with our cherished principles of free speech. Even in cases of an extemporaneous 
speech, a responsible manager would briefly review with a poltical candidate the 
candidate’s responsibility and personal liability in the event he persisted in 
uttering or publishing statements which are patently libelous or slanderous. 
Ry the word “patently,” I mean that which is so obvious as to leave little room 
for doubt. It would not encompass any statements about which there may be 
some doubt, even a slight one, in the field of facts or in law. 

In this delicate field of Federal and State relations, the Federal Government 
should not permit a licensee to escape civil liability for such gross negligence as 
would warrant the Federal Communications Commission’s revoking his license. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
EUREAU OF THE BUDGET, 
Washington, D. C., May 17, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 


House of Representatives, Washington, D. C. 


My Dear Mr. CHAIRMAN: This is in reply to vour letter of March 15, 1955, 
requesting the views of the Bureau of the Budget on H. R. 4814, a bill to amend 
section 315 of the Communications Act of 1984 so as to prohibit liability from 
being imposed upon a licensee because of defamatory statements made in a 
broadcast by a political candidate unless such licensee participates in such broad- 
cast with intent to define. 

This office would have no objection to the enactment of this measure. 

Sincerely yours, 
Harotp Pearson, Assistant Director. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL. 
Washington, March 24, 1955. 
Hon, J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DeaR Mr. CHAIRMAN: This is in response to your request for the views of 
the Department of Justice concerning the bill (H. R. 4814) to amend section 
315 of the Communications Act of 1934 so as to prohibit liability from being 
imposed upon a licensee because of defamatory statements made in a broadcast 
by a political candidate unless such licensee participates in such broadeast with 
intent to defame. 

The bill has been examined, but since the subject matter thereof is not related 
to any of the activities of the Department of Justice, we would prefer not to 
offer any comment concerning it. 

Sincerely, 
WitriAm P. Rocers, 
Deputy Attorney General. 


[H. R. 4939, 84th Cong., Ist sess.] 


A BILL To amend sections 212, 219 (a), at es and 410 (a) of the Communications Act 
Oo vo4 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the first sentence of section 212 
of the Communications Act of 1934 is amended by inserting immediately before 
the period at the end thereof the following: “Provided, That the Commission 
may authorize any person to hold the position of officer or director in more 
than one such carrier, without regard to the requirements of this section, where 
it has found that one of the carriers of which he is an officer or director directly 
or indirectly owns more than 50 per centum of the stock of each of the other 
earriers of which he is an officer or director, or that 50 per centum of the stock 
of each such carrier is directly or indirectly owned by the same person”. 

(b) The second sentence of such section is amended by striking out “any 
such carrier” and inserting in lieu thereof “any carrier subject to this Act.” 

Sec. 2. The second sentence of subsection (a) of section 219 of the Commu- 
nications Act of 1934 is amended by striking out “Such” and inserting in lieu 
thereof “Except as otherwise required by the Commission, such.” 

Sec. 3. (a) The first sentence of subsection (a) of section 221 of the Com- 
munications Act of 1934 is amended (1) by striking out “fix a time and place 
for a public hearing upon such application and shall thereupon” and (2) by 
inserting immediately before the period at the end thereof the following: “, and 
shall afford such parties a reasonable opportunity to submit comments on the 
proposal.” 

(b) The second sentence of such subsection is amended by striking out “After 
such public hearing, if” and inserting in lieu thereof the following: “A public 
hearing shall be held in all cases unless the Commission determines that a hear- 
ing is not necessary in the public interest. If.” 


76974—56——_2 
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Sec. 4. Subsection (a) of section 410 of the Communications Act of 1934 is 
amended by inserting immediately after “conferred by law upon” the following: 
“an examiner provided for in section 11 of the Administrative Procedure Act, 
designated by.” 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, May 24, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 4939) to amend sections 212, 
219 (a), 221 (a), and 410 (a) of the Communications Act of 1934. 

Section 212 of the act provides, inter alia, “* * * it shall be unlawful for any 
person to hold the position of officer or director of more than one carrier subject 
to this Act, unless such holding shall have been authorized by order of the Com- 
mission, upon due showing in form and manner prescribed by the Commission, 
that neither public nor private interests will be adversely affected thereby.” The 
bill would amend this section by adding at the end of the above-quoted provision 
the following proviso: “Provided, That the Commission may authorize any per- 
son to hold the position of officer or director in more than one such carrier, with- 
out regard to the requirements of this section, where it has found that one of the 
carriers of which he is an officer or director directly or indirectly owns more 
than 50 per centum of the stock of each of the other carriers of which he is an 
officer or director, or that 50 per centum of the stock of each such carrier is 
directly or indirectly owned by the same person.” 

Section 219 (a) of the act presently authorizes the Commission to require the 
filing of annual reports by all carriers subject to the act. The section further 
requires that such reports “shall show in detail” a long list of specific types of 
information. The bill proposes to amend this section by inserting the words 
“Except as otherwise required by the Commission” so that the section will read 
“Except as otherwise required by the Commission, such annual reports shall 
show in detail * * *.” The purpose of this proposed amendment is to make clear 
that the Commission has authority to specify the form of the annual reports for 
particular types of carriers so that such annual reports will reflect only informa- 
tion which the Commission needs in order to perform its regulatory function. 

Section 221 (a) of the act, which the bill proposes to amend, presently provides 
that the Commission must hold public hearings upon all applications for author- 
ity to consolidate telephone properties or for authority for one telephone com- 
pany to acquire the property or control of another. The bill would amend this 
sectin so as to dispense with the necessity of a public hearing in cases where “the 
Commission determines that a [public] hearing is not necessary in the public 
interest.” The purpose of this proposed change, it is understood, is to ease the 
mandatory public hearing requirement since many of the applications received 
by the Commission are of minor significance which may not warrant the holding 
of such public hearings. 

The bill also proposes to amend section 410 (a) of the act, the effect of which 
would be to limit the jurisdiction and powers of certain joint boards to which 
the Commission, under this section, is authorized to refer certain matters. The 
authority of such joint boards would, under the amendment proposed by the 
bill, be equal to that possessed by an examiner rather than, as presently provided 
in the act, equal to that of the Commission. The effect of this proposed change 
would probably make the section more usable to the Commission in the adminis- 
tration of the act since the Commission presently does not find it desirable to 
refer matters to a joint board because of the broad powers of such boards. 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers to make no recommendation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 


Sincerely 
. Witi1am P. Rogers, 


Deputy Attorney General. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BupcGET, 
Washington, D. C., April 21, 1955. 
Hon J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHarrRMAN: This is in reply to your letter of March 18, 1955, re- 
questing the views of the Bureau of the Budget with respect to H. R. 4939, a bill 
to amend sections 212, 219 (a), 221 (a), and 410 (a) of the Communications Act 
of 1934. 

The Bureau of the Budget would have no objection to the enactment of this 
measure. 

Sincerely yours, 
HaAro_p PEARSON, 
Assistant Director. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., March 30, 1955. 
Hon J. PERcy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN Priest: I have received your letter of March 18, 1955, in 
which bill H. R. 4939 was enclosed. This bill is in full accordance with the legis- 
lation which we proposed in our letters to the Vice President and Speaker, dated 
February 28, 1955. 

The Commission will greatly appreciate your committee giving early con- 
sideration to this bill. 

Sincerely yours, 
Grorce C. McConnavcaHey, Chairman. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington D. C., February 28, 1955. 
Hon. SAM RAYBURN, 
Speaker of the House of Representatives, 
Washington, D. C. 


Dear Mr. Speaker: The Federal Communications Commission wishes to recom- 
mend for the consideration of the House of Representatives four amendments to 
the Communications Act of 1934, as amended, relating to its regulatory authority 
over communications common carriers, enactment of which, it is believed, will 
substantially relieve the administrative burdens of such regulations on both 
the Commission and the carriers subject to its jurisdiction without in any way 
detracting from the essential regulatory authority of the Commission. These 
amendments are to sections 212, 219 (a), 221 (a) and 410 (a) of the act, 
respectively. A draft bill incorporating each of the amendments is attached. 

Section 212 of the Communications Act presently makes it unlawful for any 
person to hold the position of officer or director of more than one carrier subject 
to the act, unless the dual holding is first authorized by Commission order upon 
a showing, in a manner to be prescribed by the Commission, that neither public 
nor private interests will be adversely affected thereby. An objective of Con- 
gress in enacting this requirement—the prevention of the exercise of indirect 
control over ostensibly competing carriers through such “interlocking direc- 
torates”—is, we believe, clearly salutary. But the all-embracing language of 
the section makes it applicable to dual holdings within an integrated communi- 
cations system under common ownership and control as well as to interlocking 
relations between the competitive systems to which the section must have been 
primarily intended to apply. The result has been that in recent years the Com- 
mission has been called upon to consider a substantial number of requests by 
officers or directors of one company of a commonly owned and controlled system, 
such as the Bell System of the American Telephone & Telegraph Co., to serve 
as well in a similar capacity with respect to another company within the system. 
The Commission has felt that in such situations, where the dual holding cannot 
have any effect upon the ultimate control or management policy of either of 
the companies, the determination as to whether a particular individual can best 
serve the interests of the system by concentrating his efforts in one of the 
constituent companies or by making his talents available to more than one is a 
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detail of carrier management which can and should be left to the discretion 
of the carrier itself. It has, accordingly, regularly issued orders approving such 
requests. It is believed, however, that in the interests of efficiency and avoidance 
of unnecessary effort by both the Commission and the carrier personnel in- 
volved, it would be advisable to amend section 212 to make possible elimination 
of unnecessary applications and Commission orders in such situations. This 
would be accomplished by amending section 212 to add the following proviso at 
the end of the first sentence : 

“Provided, That the Commission may authorize persons to hold the position of 
officer or director in more than one such carrier, without regard to the require- 
ments of this section, where it has found that 1 of the 2 or more carriers directly 
or indirectly owns more than 50 percent of the stock of the other or others, or 
that 50 percent or more of the stock of all such carriers is directly or indirectly 
owned by the same person.” 

In addition, certain language changes will be required in the second sentence 
of the section, as revised, in view of the insertion of the new proviso. These are 
set out in full in the draft bill attached hereto. 

The need for an amendment to section 219 (a) of the act arises partly out of 
an apparent ambiguity of the existing language and partly out of the develop- 
ment and growth of certain new types of limited or specialized common carriers 
in the communications field concerning the operation of which a somewhat lesser 
degree of annual information may be necessary in order to insure effective 
Commission regulation. The first sentence of this section presently authorizes 
the Commission to require the filing of annual reports by all carriers subject 
to the act, a provision taken over from the Interstate Commerce Act, as amended. 
However, the second sentence of the section, which was added at the time 
the Communications Act of 1984 was adopted, speaks in mandatory terms and 
provides that such annual reports “shall show in detail’ a long list of specific 
types of information. The absolute nature of these requirements is, apparently, 
stressed by the language of the third and last sentence of the subsection which 
authorizes the Commission, by regulation, to require that additional information 
be contained in such annual reports. And while the legislative history relating 
to the section is by no means extensive, what there is tends to reinforce the 
interpretation of the section which would make mandatory the inclusion in 
any annual report required to be filed by the Commission of all of the detailed 
information specified in the second sentence of the section. 

Experience in recent years, especially with respect to certain types of special- 
ized common carriers which have been established in the mobile and maritime 
services, has indicated that some of the information required by the second sen- 
tence of the section is unnecessary and serves little or no regulatory function. 
Accordingly, this section should be amended to make clear that the Commission 
has authority to tailor the annual reports required from particlular types of car- 
riers to the peculiar needs of the Commission with respect to each service and 
type of carrier. This would be accomplished by amending the second sentence of 
the section by inserting the words “Except as otherwise required by the Com- 
mission” at the beginning of the sentence so that it will read: “Except as other- 
wise required by the Commission, such annual reports shall show in detail * * *.” 

It is presently provided in section 221 (a) of the act that the Commission must 
hold public hearings upon all applications for authority to consolidate telephone 
properties or for authority for one telephone company to acquire the property of 
another or the control of another. It is believed that this mandatory hearing 
requirement should be eased, as many of the applications being received are of 
such minor significance that hearings are not justified. This is particularly true 
since in a large number of these cases all conceivable parties in interest are 
actively in favor of the merger. The Congress on August 2, 1949, made an amend- 
ment, similar to what the Commission is recommending, to section 5 (2) (b) of 
the Interstate Commerce Act by adding to a clause making public hearings man- 
datory in cases involving consolidations, mergers, and acquisitions of control of 
railroads a proviso that such hearings need not be held where the Commission 
“determines that a public hearing is not necessary in the public interest.” In its 
66th annual report for the fiscal year ended October 31, 1952, the Interstate Com- 
merce Commission, commenting upon the results of the amendment of August 2, 
1949, stated that during the year under report it “found that public hearings 
were not necessary in 32 out of 35 proceedings under section 5 (2).” It is be- 
lieved that similar savings in time-consuming procedures would be realized in 
the Federal Communications Commission if section 221 (a) were similarly 
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amended, as set forth in detail in the appendix. This amendment would permit 
the Commission to dispense with the hearing in any case where, after notifying 
all parties in interest and considering their views, the Commission determines 
that such a hearing is not necessary in the public interest. The new language 
proposed is patterned after language now in sections 220 (i) and 309 (a) of the 
act and the amendment of August 2, 1949, to section 5 (2) (b) of the Interstate 
Commerce Act. 

In the Communications Act Amendments, 1952, Congress rewrote section 409 
(a) of the act so as to provide that adjudicatory hearings should be conducted 
only by the Commission or by one or more examiners. This had the effect of for- 
bidding the hearing of adjudicatory matters by a single member of the Com- 
mission. With section 409 (a) so rewritten, it was necessary to make certain 
amendments to section 410 (a) to bring it into conformity with the new language 
of section 409 (a). In amending section 410 (a), Congress provided that certain 
questions might continue to be referred to a joint board, composed of a member or 
members, selected from each of the States affected. In stating the jurisdiction and 
powers conferred upon such a joint board, it was stated in the amendment 
adopted that any such board should have all the jurisdictions and powers con- 
ferred by law upon the Commission, whereas the language replaced gave these 
joint boards only the same powers as possessed by a single member of the Com- 
inission when designated by the Commission to hold a hearing. It would seem 
that the new delegation of jurisdiction and powers is undesirably broad. 

In any event, with the wording of section 410 (a) inserted by the Communica- 
tions Act Amendments, 1952, it does not seem likely that the Commission would 
ever find it desirable to refer any matter to a joint board. It is believed that if 
the second sentence of section 410 (a) were changed to give joint boards the 
saine jurisdiction that is now conferred on an examiner, it would be more nearly 
what Congress must have intended and would make the section more usable to 
the Commission in the administration of the act. 

The consideration of these amendments by the House will be greatly appre- 
ciated. The Commission will be most bappy to furnish any additional informa- 
tion that may be desired by the House of Representatives or by any committee to 
which this material is referred. The Bureau of the Budget has advised the Com- 
mission that it has no objection to the submission of this letter. 

By direction of the Commission : 

GEORGE C. McConNAUGHEY, Chairman. 


A BILL To amend sections 212, 219 (a), (221 (a), and 410 (a) of the Communications 
Act of 1934, as amended, submitted by the Federal Communications Commission 


[Language of existing Act to be deleted ts enclosed in black brackets} new language is 
italicized} : 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 212 of the Communications Act 
of 1934, as amended, is amended to read as follows: 

“Sec. 212. After sixty days from the enactment of this Act it shall be unlawful 
for any person to hold the position of officer or director of more than one carrier 
subject to this Act, unless such holding shall have been authorized by order of 
the Commission, upon due showing in form and manner prescribed by the Com- 
mission, that neither public nor private interests will be adversely affected 
thereby: Provided, That the Commission may authorize persons to hold the 
position of officer or director in more than one such carrier, without regard to 
the requirements of this section, where it has found that one of the two or more 
carriers directly or indirectly owns more than 50 per centum of the stock of the 
other or others, or that 50 per centum or more of the stock of all such carriers is 
directly or indirectly owned by the same person. After this section takes effect 
it shall be unlawful for any officer or director of any [such] carrier subject to 
this Act to receive for his own benefit, directly or indirectly, any money or thing 
of value in respect of negotiation, hypothecation, or sale of any securities issued 
or to be issued by such carrier, or to share in any of the proceeds thereof, or to 
participate in the making or paying of any dividends of such carriers from any 
funds properly included in capital account.” 

Sec. 2. Section 219 of the Communications Act of 1934, as amended, is amended 
by inserting at the beginning of the second sentence of subsection (a) the words 
“Except as otherwise required by the Commission” so that the section will read: 

“Sec. 219. (a) The Commission is authorized to require annual reports under 
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oath from all carriers subject to this Act, and from persons directly or indirectly 
contfolling or controlled by, or under direct or indirect common control with, any 
such carrier, to prescribe the manner in which such reports shall be made, and 
to require from such persons specific answers to all questions upon which the 
Commission may need information. Ewacept as otherwise required by the Com- 
mission, such annual reports shall show in detail the amount of capital stock 
issued, the amount and privileges of each class of stock, the amounts paid there- 
for, and the manner of payment for the same; the dividends paid and the surplus 
fund, if any; the number of stockholders (and the names of the thirty largest 
holders of each class of stock and the amount held by each) ; the funded and 
floating debts and the interest paid thereon; the cost and value of the carrier’s 
property, franchises, and equipments ; the number of employees and the salaries 
paid each class ; the names of all officers and directors, and the amount of salary, 
bonus, and all other compensation paid to each; the amounts expended for 
improvements each year, how expended, and the character of such improve- 
ments; the earnings and receipts from each branch of business and from all 
sources; the operating and other expenses; the balances of profit and loss; and 
a complete exhibit of the financial operations of the carrier each year, including 
an annual balance sheet. Such reports shall also contain such information in 
relation to charges or regulations concerning charges, or agreements, arrange- 
ments, or contracts affecting the same, as the Commission may require.” 

Sec. 3. Section 221 (a) of the Communications Act of 1934, as amended, is 
amended to read as follows: 

“Sec. 221. (a) Upon application of one or more telephone companies for au- 
thority to consolidate their properties or a part thereof into a single company, 
or for authority for one or more such companies to acquire the whole or any 
part of the property of another telephone company or other telephone compa- 
nies or the control thereof by the purchase of securities or by lease or in any 
other like manner, when such consolidated company would be subject to this 
Act, the Commission shall [fix a time and place for a public hearing upon such 
application and shall thereupon] give reasonable notice in writing to the Gover- 
nor of each of the States in which the physical property affected, or any part 
thereof, is situated, and to the State commission having jurisdiction over tele- 
phone companies, and to such other persons as it may deem advisable, and shall 
afford such parties a reasonable opportunity to submit comments on the pro- 
posal. [After such public hearing,J] A public hearing shall be held in all cases 
unless the Commission determines that a hearing is not necessary in the public 
interest. [if] Jf the Commission finds that the proposed consolidation, acqui- 
sition, or control] will be of advantage to the persons to whom service is to be ren- 
dered and in the public interest, it shall certify to that effect ; and thereupon any 
Act or Acts of Congress making the proposed transaction unlawful shall not 
apply. Nothing in this subsection shall be construed as in anywise limiting 
or restricting the powers of the several States to control and regulate telephone 
companies.” 

Sec. 4. Section 410 (a) of the Communication Act of 1934, as amended, is 
amended by inserting before the words “the Commission” in the second sentence 
of the section the words “an examiner provided for in section 11 of the Adminis- 
trative Procedure Act, designated by” so that the section will read as follows: 

“Sec. 410. (a) Except as provided in section 409, the Commission may refer 
any matter arising in the administration of this Act to a joint board to be com- 
posed of a member, or of an equal number of members, as determined by the 
Commission, from each of the States in which the wire or radio communication 
affected by or involved in the proceeding takes place or is proposed. For pur- 
poses of acting upon such matter any such board shall have all the jurisdiction 
and powers conferred by law upon an examiner provided for in section 11 of 
the Administrative Procedure Act, designated by the Commission, and shall be 
subject to the same duties and obligations. The action of a joint board shall 
have such force and effect and its proceedings shall be conducted in such manner 
as the Commission shall by regulations prescribe. The joint board member or 
members for each State shall be nominated by the State commission of the State 
or by the Governor if there is no State commission, and appointed by the Federal 
Communications Commission. The Commission shall have discretion to reject 
any nominee. Joint board members shall receive such allowances for expenses 
as the Commission shall provide.” 
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STATEMENT ON BEHALF OF THE FEDERAL COMMUNICATIONS COMMISSION BEFORE 
THE SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS OF THE HOUSE 
INTERSTATE AND FOREIGN COMMERCE COMMITTEE ON H. R. 4939 RELATING TO 
THE COMMISSION’S REGULATORY AUTHORITY OVER COMMUNICATIONS COMMON 
CARRIERS 


H. R. 4939 contains four amendments to the Communications Act which have 
been proposed by the Commission and which relate to our regulation of common 
carriers—the companies furnishing interstate and foreign communication service 
for hire by telephone and telegraph. These proposals represent a part of the 
Commission’s continuing program to simplify the act and Commission regulations 
thereunder by eliminating nonessential procedural steps and to devote the time 
and effort thereby saved to more effective regulation in the fields where it is 
needed. The four amendments proposed are to sections 212, 219 (a), 221 (a) and 
410 (a) of the Communications Act, respectively. 

Section 212 relates to authority for a person to hold the position of officer or 
director of more than one carrier. This section now makes it unlawful for any 
person to hold the position of officer or director in more than one carrier subject to 
the act unless such holding shall have been authorized by order of the Commis- 
sion upon due showing that neither public nor private interests will be adversely 
affected thereby. This provision is designed to prevent any abuses that might 
stem from interlocking directorates and in my opinion it is a highly desirable 
authority in the regulation of public utilities. 

However, the all-embracing language of this section makes it applicable to dual 
holdings within an integrated communications system under common ownership 
and control, as well as to interlocking relations between separate systems or com- 
panies to which the section must have been primarily intended to apply. Nearly 
all the applications we receive under section 212 are from officers or directors of 
one company of a commonly owned or controlled system. Our experience has been 
that the dual holding of positions under these circumstances produces no adverse 
effect upon either public or private interests and we therefore feel that this is a 
detail of carrier management which can aud should be left to the carrier itself. 
The unnecessary filing and processing of applications of this kind merely adds to 
the work of the carriers and this Commission. Our proposed amendment is 
designed to give the Commission discretion to eliminate such applications from 
persons who hold positions as officer or director in more than one carrier where 
such carriers are afliliated, within the terms of the amended section. 

The need for an amendment of section 219 (a) of the act arises partly out of 
an apparent ambiguity in the existing language and partly out of the development 
and growth of certain new types of limited or specialized common carriers in the 
communications field concerning the operation of which a lesser degree of annual 
information is necessary. 

The first sentence of section 219 (a) gives the Commission discretionary au- 
thority to require common carriers to submit annual reports of financial, statisti- 
eal, and other information. The second sentence is inconsistent, however, be- 
cause it speaks in mandatory terms and prescribes a long list of data which 
shall be included in such annual reports. The material listed in this section 
is desirable in the comprehensive annual reports required from large carriers 
and undoubtedly would be continued in future reports from those carriers. On 
the other hand, such complete information ordinarily is not necessary in reports 
from smaller specialized carriers and furnishing it imposes a substantial unneces- 
sary burden on them. Our proposed amendment would make clear that the 
Commission has authority to tailor the annual reports required from particular 
types of carriers to the peculiar needs of the Commission with respect to each 
service and type of carrier. This would give the Commission just as much 
authority as it now has and at the same time would provide for the necessary 
flexibility in reporting requirements. 

It is now provided in section 221 (a) of the act that the Commission must hold 
public hearings upon all applications for authority to consolidate telephone prop- 
erties or for authority for one telephone company to acquire the property of 
another or the control of another. Our proposal is that this mandatory hearing 
requirement be eased, since many of the applications are of such minor signifi- 
cance that hearings are not justified. This is particularly true since in most 
of these cases all conceivable parties in interest are actively supporting the 
transaction. A provision similar to the one we are proposing was placed in the 
Interstate Commerce Commission Act in 1949 and has been successful in saving 
the time of both the Commission and its regulated carriers. 
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The amendment to section 221 (a) as it now reads would permit the GCommis- 
sion to dispense with the hearing in any case where the Commission determines 
that a hearing is not necessary in the public interest. However, the United 
States Independent Telephone Association, as the representative of most of the 
independent telephone companies in this country, has voiced two objections to 
the amendment as now proposed: (1) that the public might not receive adequate 
notice of an application, and (2) that the Commission might decide that a public 
hearing is not necessary in some cases even though an association of telephone 
companies or a telephone company other than the applicant might request a 
hearing and raise questions as to whether a proposed transaction would serve 
the public interest. The Subcommittee on Communications of the Senate Inter- 
state and Foreign Commerce Committee, in hearings before that subcommittee 
in June 1955 requested this Commission to consider broadening the proposed 
language to assure also that a hearing would be held if requested by a State or 
local regulatory authority. While we believe the public interest would be ade- 
quately protected by the Commission’s administration of this section as the 
amendment now reads, we have worked with the Senate subcommittee and the 
association to arrive at a further revision Which appears to be acceptable to 
them. The proposed further revision of section 221 (a) would specify that the 
Commission shall (1) give general public notice of all applications received, and 
(2) hold a hearing in every case if requested by a telephone company, an asso- 
ciation of telephone companies, a State commission, or a local governmental 
authority. Accordingly, the Commission has advised the Senate subcommittee 
that it has no objection to the further proposed revision, with section 221 (a) 
to read as follows (new matter is italicized and matter to be omitted is in black 
brackets) : 

“Sec. 221. (a) Upon application of one or more telephone companies for 
authority to consolidate their properties or a part thereof into a single company, 
or for authority for one or more such companies to acquire the whole or any 
part of the property of another telephone company or other telephone companies 
or the control thereof by the purchase of securities or by lease or in any other 
like manner, when such consolidated company would be subject to this Act, 
the Commission shall [fix a time and place for a public hearing upon such 
application and shall thereupon] give general public notice and shall give rea- 
sonable notice in writing to the Governor of each of the States in which the 
physical property affected, or any part thereof, is situated, and to the State 
commission having jurisdiction over telephone companies, and to such other 
persons as it may deem advisable. A public hearing shall be held in all cases 
where a request therefor is made by a telephone company, an association of 
telephone companies, a State Commission, or a local governmental authority. 
[After such public hearing.] If the Commission finds that the proposed con- 
solidation, acquisition, or control will be of advantage to the persons to whom 
service is to be rendered and in the public interest, it shall certify to that effect ; 
and thereupon any Act or Acts of Congress making the proposed transaction un- 
lawful shall not apply. Nothing in this subsection shall be construed as in 
anywise limiting or restricting the powers of the several States to control and 
regulate telephone companies.” 

With regard to the proposed amendment to section 410 (a) of the act, in the 
Communications Act Amendments of 1952, Congress rewrote section 409 (a) 
of the act so as to provide that adjudicatory hearings should be conducted only 
by the Commission or by one or more examiners. This had the effect of for- 
bidding the hearing of adjudicatory matters by a single member of the Com- 
mission. With section 409 (a) so rewritten it was necessary to make cer- 
tain amendments to section 410 (a) to bring it into conformity with the new 
language of section 409 (a). In amending section 410 (a) Congress provided 
that certain questions might continue to be referred to a joint board composed 
of a member, or members, selected from each of the States affected. In deline- 
ating the jurisdiction and powers conferred upon such joint boards, they were 
given all the jurisdiction and powers conferred by law upon the Commission 
whereas the language replaced gave these joint boards only the same powers 
as possessed by a single member of the Commission when designated by the 
Commission to hold a hearing. It would seem that the new delegation of 
jurisdiction and powers is undesirably broad. 

In any event, with the wording of section 410 (a) inserted by the Communica- 
tions Act Amendments, 1952, it does not seem likely that the Commission would 
ever find it desirable to refer any matter to a joint board. It is believed that 
if the second sentence of section 410 (a) were changed to give joint boards the 
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same jurisdiction that is now conferred on an examiner, it would be more nearly 
what Congress must have intended and would make the section more useable to 
the Commission in the administration of the act. 


[H. R. 5613, 84th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934 to provide for monetary forfeitures 
in the case of violations of the Federal Communications Commission’s rules and regula- 
tions relating to radio stations other than broadcast stations 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 508 of the Communications Act 
of 1934 is amended (1) by inserting at the end of the center heading the follow- 
ing: “AND VIOLATIONS OF RULES AND REGULATIONS”, (2) by inserting “(a)” after 
“Sec. 5038,”", and (83) by. adding at the end thereof the following new subsection : 

“(b) Any person who violates any rule or regulation made by the Commission 
under this Act to govern any radio station, except licensed radio stations in the 
broadcast services, and the licensee of any such radio station at which such 
violation occurs, shall, in addition to any other penalty prescribed by law, forfeit 
to the United States the sum of $100.” 

Sec. 2. Section 504 (b) of such Act is amended by inserting “, section 503 (b),” 
after “title IIT’. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, June 24, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Deak Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 5613) to amend the Communi- 
cations Act of 1934 to provide for monetary. forfeiture in the case of violations 
of the Federal Communications Commission’s rules and regulations relating to 
radio stations other than broadcast stations. 

The bill would redesignate the present section 503 of the Communications Act 
(47 U. 8S. C. 151 et seq.) as 503 (a) and add a new subsection 503 (b), which 
would impose a forfeiture (civil penalty) of $100 on any person who violates 
any rule or regulation issued by the Federal Communications Commission pur- 
suant to the authority of the Communications Act whieh rule or regulation is 
made applicable to any radio station not engaged in the broadcasting services. 
The violation would also be imputed to the licensee of such station. Section 
504 (b) of the act would be amended to provide for the remission or mitigation 
of the penalty that would be provided in section 503 (b), and the dismissal of 
any pending suit to recover such forfeiture. 

The sanctions provided by existing law for the above-indicated violations are 
(1) administrative action by the Commission looking toward the revocation (not 
suspension) of, or refusal to renew, a license if the licensee is an offender, and 
(2) criminal prosecution. 

Whether the bill should be enacted involves a question of policy concerning 
which the Department of Justice prefers not to make any recommendation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. Rogers, 
Deputy Attorney General. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., May 23, 1955. 
Hon. J. Percy Prigst, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of April 20, 1955, re- 

questing the views of this Office with respect to H. R. 5613, a bill to amend the 
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Communications Act of 1934 to provide for monetary forfeitures in the case of 
violations of the Federal Communications Commission’s rules and regulations 
relating to radio stations other than broadcast stations. 
This Office would have no objection to the enactment of this measure. 
Sincerely yours, 
HAROLD PEARSON, 
Assistant Director. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., April 29, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear CONGRESSMAN Priest: Thank you for your letter forwarding a copy of 
H. R. 5613, a bill to amend the Communications Act of 1934 to provide for 
monetary forfeitures in the case of violations of the Federal Communications 
Commission’s rules and regulations relating to radio stations other than broad- 
cast stations. 

As you know this proposed legislation was initiated by the Commission and its 
enactment recommended in our letter of March 8, 1955, to the Speaker of the 
House. It was also discussed with your committee at the April 13, 1955, briefing 
conference. The Commission is heartily in favor of H. R. 5613, and we hope 
that the bill will receive early and favorable consideration by your committee. 

The Commission will be pleased to attend and participate in hearings and to 
assist your committee in any way that we can with respect to the proposed 
legislation. 


Sincerely yours, : 
GrorcE C. McConNAUGHEY, Chairman. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., March 8, 1956. 
Hon. SAM RAYBURN, 
Speaker of the House of Representative, 
Washington, D.C. 

Dear Mr, Speaker: The Commission wishes to recommend at this time for the 
consideration of the House of Representatives the enactment of legislation 
amending the Communications Act of 1934, as amended, to provide a small civil 
penalty for violation of the rules and regulations of the Commission applicable 
to all radio stations other than those in the broadcast services, and to further 
provide for remission ‘or mitigation thereof by the Commission. This same 
request has been submitted by the Commission to previous Congresses, but the 
provision has been enacted into law. However, the problems which originally 
prompted the Commission to request this authority have assumed such propor- 
tions and such seriousness that the Commission believes that the enactment 
of this proposal is absolutely essential in order to insure the continued orderly 
functioning of the nonbroadcast radio services, particularly those which have 
a direct impact on the protection of life and property. 

There has been a rapid and phenomenal expansion in the nonbroadcast radio 
services since World War II due largely to the development of new equipment 
and the utilization of new portions of the frequency spectrum. Many small com- 
panies have been licensed to operate radio stations as specialized common car- 
riers, particularly in the mobile common carrier services established in 1946. 
An even greater expansion has taken place in what are known as the safety and 
special radio services where radio is employed for numerous diverse purposes 
by large groups of users such as the maritime and aviation interests, police 
and fire departments, electric and gas companies, forestry agencies, taxicab 
companies, highway truck and bus companies, etc. As of January 1, 1954, 
the number of radio stations in the safety and special radio services alone, 
exclusive of amatuer and disaster communications stations, had risen to 145,975, 
an increase of over 100,000 stations since 1947. 

One result of the extensive increase in licensed stations in recent years has 
been a marked increase in the number of violations of the Commission’s tech- 
nical rules and regulations. This is particularly true in some of the newer private 
services where radio is not the principal activity of the licensee but is utilized 
as an adjunct to his primary business activities, and the station operators are 
accordingly less concerned with the necessary for adhering to the technical rules 
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governing the use of radio. Most of the offenses are, taken individually, of a 
comparatively minor nature. Collectively, however, because of their number and 
variety they represent a very real menace to the orderly’ use of the radio spec- 
trum and to efficient and effective regulation by the Commission. In addition, 
these violations result in a serious menace to life and property in those services, 
such as maritime and aviation, where radio serves as a vital and necessary 
safety device. Thus, a special survey conducted for a limited period during 
1950 revealed that 75 percent of the ship radio stations inspected abroad small 
vessels failed to comply with one or more of the rules governing the ship service. 

The seriousness and magnitude of the problems presented can best be illus- 
trated by the situation that now prevails with respect to small boats equipped 
for radiotelephone communications and operating in the 2-3 megacycle band. 
Over the past few years there has been an increase of approximately 400 per- 
cent in the number of such small boats equipped for radiotelephone communica- 
tions. This increase has, in turn, increased the problems of enforcing the 
Commission’s rules. 

With respect to the small boats, one of the focal points of the Commission’s 
difficulties is the fishing fleets operating off the coasts of the Gulf States and 
in Mexican territorial waters. In this area the Commission has been plagued 
by a constantly increasing number of violations of its rules, involving trans- 
missions on unauthorized frequencies, malicious jamming of channels and the 
transmission of profane language. For example, in April 1954, two Commis- 
sion field engineers conducted monitoring operations for 12 days while abroad a 
fishing boat off the Mexican coast. During that period they observed a total 
of 291 violations of the Commission’s rules. 

Most serious of the violations occurring in the gulf area is the widespread 
misuse of the frequency 2182 kilocycles, which has been designated by interna- 
tional treaty to be a distress frequency. It is essential, of course, that a distress 
frequency be kept clear of all routine communications. However, in the gulf 
area the frequency 2182 has been misused for nonessential communications to 
such a degree that it has been rendered practically useless for safety purposes. 
Instances have occurred when ships and the Coast Guard have been unable to 
receive emergency distress calls on 2182 kilocycles because of the volume of illegal 
transmissions on the channel. 

The Commission believes that this situation presents a definite menace to the 
safety of life and property, and one which is steadily growing worse. Moreover, 
situations of a similarly serious nature are occurring in other parts of the safety 
and special radio service, such as the aeronautical service. Unfortunately, how- 
ever, the Commission does not presently have available any adequate sanction 
for dealing effectively with this mass of rule violations in the nonbroadcast 
services. The Commission is authorized to revoke the licenses of stations will- 
fully or repeatedly violating the rules, but even where the seriousness of a par- 
ticular offense or the substantial number of separate offenses might otherwise 
warrant resort to this extreme sanction, it will often be particularly inappro- 
priate in the nonbroadcasting services where, as in the case of a ship or plane 
station, the effect of the revocation would be to deprive the licensee of essential 
safety equipment or, in the case of a common carrier, to deprive the community 
of much needed communications service. Similarly, the Commission is author- 
ized to refer aggravated cases of willful or knowing violations of its rules to the 
Department of Justice for criminal prosecution as a misdemeanor. But, espe- 
cially since most of the minor violations result from negligence and disinterest 
rather than willful disregard for the Commission’s rules, resort to the criminal 
sanction can only hope to be of limited value in the Commission’s overall en- 
forcement program. 

During the 82d Congress, there was enacted a series of amendments to the 
Communications Act of 1934, including a provision, incorporated in the act as 
section 312 (b), authorizing the Commission to issue cease-and-desist orders 
directed against any person violating the act or the Commission’s rules and regu- 
lations. And the grant of this additional authority to the Commission was ad- 
vanced by the conferees on this bill as the reason for their elimination of a pro- 
vision, applicable to all radio services, permitting the imposition of forfeitures 
of up to $500 for violation of the act or the Commission’s rules which had been 
included in the House version of the bill. But while the new cease-and-desist 
authority has proven of real value in certain areas of the Commission’s enforce- 
ment program, our experience indicates that the cease-and-desist procedure is 
ill-adapted to dealing with the great increase in minor technical violations of the 
Commission’s rules in the common carrier and safety and special radio services. 
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Our records indicate that violations on the part of a particular operator may be 
many and varied and may occur over a considerable period of time. Generally, 
these violations are clearly established and present no dispute as to the facts or 
law, The cease-and-desist procedure, which is most useful when directed to a 
single or continuing situation or practice concerning which there may be disagree- 
mént as to facts or interpretation of rule or statute, would appear to be ill- 
adapted as a means of discouraging such clear-cut violations. Moreover, a 
cease-and-desist order is directed only at a particular violation, and, while 
possibly effective in causing the particular operator to strive to avoid repetition 
of that particular violation, would not, it is believed, be of any lasting value 
in stimulating the operator to live up to the Commission’s rules in all aspects 
of his operations. On the other hand, it is thought that knowledge on the part 
of the licensees that any violation could lead to the prompt imposition of a 
money penalty, even though it be a small one, would be quite effective in creating 
an attitude of responsibility for compliance with all regulations. 

The cease-and-desist procedure is also believed to be too cumbersome and time- 
consuming for the quick and efficient enforcement procedures desired in dealing 
with the multitudinous violations occurring in the nonbroadcast services. Even 
where the offense is clearly willful, or involves questions of “public health, inter- 
est, or safety,’ so as to make unnecessary the requirement of section 312 (d) of 
the act of first calling the offense to the attention of the licensee and affording 
him an opportunity to comply with the particular provision of law, which has been 
violated, a show-cause order must first be issued affording the licensee involved 
a period of at least 30 days from the time of receipt in which to reply and, if 
desired, request a hearing. Furthermore, the ultimate penalties whieh must be 
relied on to make the cease-and-desist orders effective remain either license revo- 
cation or criminal prosecution, which, as has been pointed out, are usually in- 
appropriate for the types of violation by radio licensees found in the common 
carrier and safety and special radio services. 

A study has been conducted of enforcement methods utilized by the Coast 
Guard and Ciyil Aeronautics Administration, both of which have regulatory ; 
jurisdiction over large groups of persons involving the traffic law types of viola- 
tions which are so common in the nonbroadcast services administered by this 
Commission. Both the Coast Guard and the C. A. A. are authorized to impose 
administratively, a civil penalty with further authority to remit, mitigate, or 
compromise the amount of such penalty. If payment is not made, the matter is 
referred to the Attorney General for collection in a noncriminal proceeding. Both 
agencies have had considerable success for many years in employing this method 
to secure compliance with their respective regulations. Information obtained 
from these agencies indicates that comparatively small individual average 
amounts of civil penalties are assessed, and that in only a small number of in- 
stances has it been found necessary to call upon the Attorney General for col- 
lection. 

It is the opinion of the Commission that similar enforcement procedure should 
be made available for use in the nonbroadcast services. A like procedure now 
exists under title III, part II of the Communications Act with respect to the 
larger oceangoing vessels subject to those provisions. This procedure has proven 
to be most successful with respect to enforcing the provisions of the Commis- 
sion’s rules applicable to such vessels. Extension of such a procedure to all 
nonbroadeast licensees would, it is believed, aid greatly in the task of regulating 
the many thousands of such licensees. 

While the provisions applicable to vessels provide for a forfeiture of $500 
for each day during which a vessel is navigated in violation of law, the Com- 
mission believes that the sum of $100—noncumulative—for any violation of the 
Commission's rules in the common carrier and safety and special services field 
would be sufficient to accomplish the purpose for which it is intended. The 
mitigation and collection provisions applicable under title III, part II of the 
Communications Act would, however, be equally applicable to the new for- 
feitures. Upon discovery of a violation, the licensee would be notified of the 
forfeiture incurred because of such violation and of his rights to apply to the 
Commission for remission or mitigation or to refuse to pay and be brought into 
court for a judicial determination of his liability. Any forfeitures collected by 
the Commission would be payable into the Treasury of the United States as 
provided by section 504 (a) of the Communications Act. It is believed that 
the ability of the Commission to mitigate the forfeiture would, in these cases 
as it does in the ship cases, encourage payment without the necessity of the 
Attorney General bringing a judicial proceeding for recovery. 
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It is, therefore, recommended that the Communications Act be amended as 
follows: 

1. Under title V, change subtitle “Forfeiture in cases of rebates and offsets” 
to read “Forfeiture in cases of rebates and offsets and violations of rules and 
regulations.” 

2. Redesignate section 503 as section 503 (a) and insert a new subsection (b) 
to read as follows: 

“(b) Any person who violates any rule or regulation made by the Commission 
under this Act to govern any radio station, except licensed radio stations in the 
broadcast services, and the licensee of any such radio station at which such 
violation occurs, shall, in addition to any other penalty prescribed by law, each 
forfeit to the United States the sum of $100.” 

3. Amend section 504 (b) by revising the phrase in the first sentence thereof 
“The forfeitures imposed by part II of title III and section 507 of this Act * * *” 
to include a reference to section 503 (b) so that it would read as follows (new 
language in italic) : 

“The forfeitures imposed by part II of title III, section 503(b) and section 
507 of this Act shall be subject to remission or mitigation by the Commission, 
upon application therefor, under such regulations and methods of ascertaining 
the facts as may seem to it advisable, and, if suit his been instituted, the Attor- 
ney General, upon request of the Commission, shall direct the discontinuance 
of any prosecution to recover such forfeitures: Provided, however, That no for- 
feiture shall be remitted or mitigated after determination by a court of com- 
petent jurisdiction.” 

The Commission considers the enactment of this legislation to be of the utmost 
importance for the proper enforcement of the Commission’s rules and regu- 
lations, and to insure that radio can continue to serve effectively as a vital 
means of protecting life and property. It is therefore hoped that this proposal 
will receive early and favorable consideration by the House of Representatives. 
The Commission will be glad to furnish any additional information that may be 
desired by the House of Representatives or by any committee to which this 
proposal is referred. The Bureau of the Budget has advised the Commission 
that it has no objection to the submission of this letter. 

By direction of the Commission : 
GrorcE C. McConNAUGHEY, Chairman. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., January 25, 1956. 
Hon. OREN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN HARRIS: In discussing the hearings which are scheduled 
before your subcommittee on January 31, 1956, your subcommittee staff sug- 
gested the possibility of hearings being held at that time on H. R. 5613, a bill 
to amend the Communications Act of 1934 to provide for monetary forfeitures 
in the case of violations of the Federal Communications Commission’s rules 
and regulations relating to radio stations other than broadcast stations. 

As you know, the amendments to the Communications Act contained in H. R. 
5613 were proposed by the Commission as part of its legislative program. A 
similar bill, S. 1549, was introduced in the Senate, and the Senate Committee 
on Interstate and Foreign Commerce conducted hearings on the bill. As a 
result of these hearings in the Senate, the Commission is now extensively revising 
its proposal with respect to the authority to impose monetary forfeitures. It is 
expected that this revision will be forwarded to the House and Senate committees 
in the near future. 

Therefore, while the Commission appreciates the opportunity offered by your 
subcommittee to hold a hearing on H. R. 5613, we do not believe that the hearing 
should be held at this time in view of the extensive revision of the Commission’s 
proposal which is now being prepared. The Commission hopes, however, that 
your subcommittee will be able to hold hearings on this important legislation after 
our revision is submitted for your consideration. 

The Commission sincerely appreciates your cooperation in this matter. 

Sincerely yours, 
GEORGE C. McCONNAUGHEY, Chairman. 


(Nore.—Further comment on this legislation was received from the Commis- 
sion and appears on p. 144.) 
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[H. R. 6681, 84th Cong., 1st sess.] 


A BILL To provide for reasonable notice to the agency of applications to the courts of 
appeals for interlocutory relief against orders of the Civil Aeronautics Board, the Federal 
Communications Commission, the Secretary of Agriculture, the Federal Maritime Board, 
and the Atomic Energy Commission 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the second sentence of sub- 
section (d) of section 1006 of the Civil Aeronautics Act of 1938 (52 Stat. 1024; 
49 U. S. C., sec. 646), as amended, is further amended to read as follows: 
“Upon good cause shown and after reasonable notice to the Board, interlocutory 
relief may be granted by stay of the order or by such mandatory or other relief 
as may be appropriate.”. 

Sec. 2. The third sentence of subsection (b) of section 9 of the Act of De- 
cember 29, 1950 (64 Stat. 1182; 5 U. 8. C., see. 1039), is amended to read as 
follows: “In cases where irreparable damage would otherwise ensue to the 
petitioner, the court of appeals may, on hearing, after reasonable notice to 
the agency and to the Attorney General, order a temporary stay or suspen- 
sion, in whole or in part, of the operation of the order of the agency for not 
more than sixty days from the date of such order pending the hearing on the 
application for such interlocutory injunction, in which case such order of the 
court of appeals shall contain a specific finding, based on evidence submitted 
to the courts of appeals, and identified by reference thereto, that such irreparable 
damage would result to petitioner and specifying the nature of such damage.”. 


Crvit AERONAUTICS BOARD, 
Washington, January 26, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Percy: This is in further reply to your letter of June 3, 1955, acknowl- 
edged June 10, 1955, requesting a report on H. R. 6631, a bill to provide for 
reasonable notice to the agency of applications to the courts of appeals for 
interlocutory relief against orders of the Civil Aeronautics Board, the Federal 
Communications Commission, the Secretary of Agriculture, the Federal Mari- 
time Board, and the Atomic Energy Commission. 

H. R. 6631 would amend section 1006 (d) of the Civil Aeronautics Act by 
striking out the present provision that 5 days’ notice be given to the Board 
before interlocutory relief from its orders may be granted and by substituting 
the requirement of “reasonable” notice. The bill also amends in a similar 
manner subsection (b) of section 9 of the act of December 29, 1950 (which 
provides for the review of the orders of certain agencies). The purpose of the 
amendments is to allow the courts of appeals to act with sufficient promptness 
in urgent cases. 

The Board believes that the deletion of the 5-day-notice requirement is un- 
necessary and prefers that this provision remain in the statute. There are 
several reasons for this position. First, the Board understands that the courts 
feel free to stay on less than 5 days’ notice, those orders which are immediately 
effective upon release, or within a few days thereafter. In addition, the Board 
has never, in fact, objected to the entry of a temporary restraining order on 
grounds of lack of the 5-day notice in such cases, and hence no problem has arisen 
in this connection. Second, in other cases, the 5-day-notice provision has served 
a useful purpose in that the industry generally understands that a petition 
should be filed and served on 5 days’ notice. Since final orders usually become 
effective from 30 to 60 days after entry and publication, there is ample time 
for filing a petition for a stay after the notice period. This gives the Board 
opportunity to file its objections. Five days would seem to be a “reasonable” 
period in most cases, as courts by rule usually provide this much time for filing 
of answers. Third, since substitution of “reasonable” would permit the courts 
to vary the notice period according to the circumstances of each case, this 
might well foster a situation in which the parties would delay filing until very 
near the effective date of the order complained of, and then allege an emergency. 
This would not appear to be the result desired by the proponents of the legis- 
lation. 

Accordingly, the Board believes that the present notice requirement of sec- 
tion 1006 (d) is “reasonable” and the Board does not favor the enactment of 


H. R. 6631, amending the provision. 
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The Bureau of the Budget has advised that while there would be no objection 
to the presentation to the committee of such report as the Board may deem 
appropriate, the Departments of Justice and Agriculture, the Atomic Energy 
Commission, and the Federal Communications Commission have been advised 
that the Bureau has no objection to the submission of their favorable reports 
to the committee. 

Sincerely yours, 
JosEPH P, ApAmMs, Acting Chairman. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., January 27, 1956. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN PriesT: This is in reply to your committee’s request for 
the Commission’s comments on H. R. 6631, a bill to provide for reasonable notice 
to the agency of applications to the courts of appeals for interlocutory relief 
against orders of the Civil Aeronautics Board, the Federal Communications 
Commission, the Secretary of Agriculture, the Federal Maritime Board, and the 
Atomic Energy Commission. 

Enclosed are copies of the Commission’s comments concerning this bill. The 
Commission will be pleased to furnish any additional information or comments 
coneerning this proposal which your committee may desire. The Bureau of the 
Budget has informed us that it has no objection to the submission of these 
comments. 

Sincerely yours, 
GEorGE C. MCCONNAUGHEY, Chairman. 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON S. 2128 To AMEND 
SEcrION 9 (b) oF THE AcT oF DECEMBER 29, 1950 


S. 2128, insofar as it is applicable to this agency, would amend the provisions 
of law governing the issuance of temporary stays or suspensions of certain 
types of Commission actions in suits brought to review such actions pursuant 
to the provisions of section 402 (a) of the Communications Act of 1934, as 
amended. Sepcifically it would amend the third sentence of subsection (b) of 
section 9 of the act of December 29, 1950 (64 Stat. 1132, 5. U. S. C. 1089), which 
is the act governing the procedure for court actions brought under section 402 
(a) of the Communications Act, by substituting the language “after reasonable 
notice” for the existing language “after not less than 5 days’ notice”. The 
effect of the amendment would be to permit the United States courts of appeals 
to grant temporary stays or suspensions of Commission orders pending hearing 
on application for interlocutory injunctions on less than 5 days’ notice, provided 
that reasonable notice of the hearing on a temporary stay or suspension is first 
given to both the agency and the Attorney General. The bill recognizes both 
that circumstances may exist in which the public interest may require a tem- 
porary stay upon less than 5 days’ notice, and, at the same time, that no 
temporary stay should be issued unless the agency and the Department of 
Justice have first been given notice of the request for a temporary stay and an 
opportunity to present argument to the coutrs in appropriate circumstances as 
to why any stay might be harmful to the public. 

The Commission believes that the proposed amendment is a salutary one. It 
eliminates the rigidity of the existing language with respect to temporary stays 
and suspensions of Commission actions while, at the same time, insuring the 
Commission and the Department of Justice a reasonable opportunity to make 
any presentation they deem essential. Consequently, the Commission has no 
objection to the enactment of the proposed bill. 


DEPARTMENT OF AGR1UULTURE, 
Washington, D. C., January 25, 1956. 
Hon. J. PERCY PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 
DEAR CONGRESSMAN Priest: This is in reply to your letter of June 3, 1955, 
requesting a report on H. R. 6631, a bill to provide for reasonable notice to the 
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agency of applications to the courts of appeals for interlocutory relief against 
orders of the Civil Aeronautics Board, the Federal Communications Commission, 
the Secretary of Agriculture, the Federal Maritime Board, and the Atomic 
Energy Commission. 

This Department has no objection to enactment of this bill. 

The bill provides that in cases where irreparable damage would otherwise 
occur the court of appeals, upon reasonable notice to the agency and. to the 
Attorney General, may order a temporary stay or suspension, for a period of not 
more than 60 days, of orders issued by specified agencies including certain issued 
by this Department under the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act. 

The existing law requires an agency to be given not less than 5 days’ notice 
before the court can grant a temporary stay or suspension of the agency’s order. 
The proposed bill eliminates this requirement but provides that reasonable 
notice shall be given the agency. This would give the court discretion to fix 
the length of the notice. The only statutes administered by this Department 
that would be affected are the two acts mentioned above. In the administra- 
tion of these acts the removal of the 5 days’ notice requirement will not cause 
this Department any difficulty, since orders issued under these acts are stayed 
by this Department pending appeal to the courts, 

It does not appear that the proposed legislation, if enacted, would affect the 
expenditures of this Department. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 


Sincerely yours, 
True D. Morse, Acting Secretary. 


THE SECRETARY OF COMMERCE, 
Washington, January 24, 1956. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHAIRMAN: This letter is in reply to your request of June 3, 1955, 
for the views of this Department with respect to H. R. 6631, a bill to provide for 
reasonable notice to the agency of applications to the courts of appeals for inter- 
locutory relief against orders of the Civil Aeronautics Board, the Federal Com- 
munications Commission, the Secretary of Agriculture, the Federal Maritime 
Board, and the Atomic Energy Commission. 

This bill would amend section 1006 (d) of the Civil Aeronautics Act of 1938 
by striking out the present provision that 5 days’ notice be given to the Civil 
Aeronautics Board before interlocutory relief from its order may be granted and 
by substituting the requirement of “reasonable” notice. The bill would also 
amend in a similar manner the provision of subsection (b) of section 9 of the 
act of December 29, 1950, providing for the review of orders of the Federal 
Maritime Board or Maritime Administration and certain other agencies. 

Although the Civil Aeronautics Administration of this Department is not 
referred to in section 1006 (d), certain of the actions of the Administrator of 
Civil Aeronautics relating to safety regulations for the protection of the public 
are subject to review under the provisions of such section. 

This Department believes that the provision for a minimum of 5 days’ notice 
should be retained. Close liaison with the Department of Justice must be main- 
tained in such hearings, and when proceedings are held outside of Washington, 
liaison must also be had between the field office of the agency and its headquar- 
ters. A minimum of 5 days’ notice would appear to be required under such 
circumstances. 

This Department, therefore, recommends against enactment of H. R. 6631. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to your committee. 

Sincerely yours, 
SrncLarr WEEPKS, 
Secretary of Commerce. 
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ATOMIC ENERGY COMMISSION, 
Washington, D. C., January 30, 1956. 
Hon, J. Percy Priest, 
Chairman of the Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DEAR Mr. PriEsT: This is in response to your request for a report on H. R. 
6631 (84th Cong., Ist sess.), a bill to provide reasonable notice to the agency 
of applications to the courts of appeals for interlocutory relief against orders 
of the Atomic Energy Commission (and four other named agencies). 

Insofar as the bill relates to the Atomic Energy Commission, H. R. 6631 would 
amend section 9 (b) of the Judicial Review Act of December 29, 1950 (64 Stat. 
1132; 5 U. S. C. 1039), to authorize the courts of appeals, in cases where ir- 
reparable damage would otherwise ensue, to order a temporary stay or suspen- 
sion of orders of this Commission after reasonable notice to the agency and 
to the Attorney General and upon a finding by the court of appeals that such 
irreparable damage would result to the petitioner. 

The present provision of section 9 (b) provides for not less than 5 days’ 
notice, rather than reasonable notice. In this connection we note that the pro- 
posed change was approved by the Judicial Conference of the United States, 
March 24-25, 1955 (see 101 Congressional Record 6402-6403, June 2, 1955). 
The reason assigned for the proposed change is that the present requirement of 
at least 5 days’ notice might prevent the court of appeals from acting with suffi- 
cient promptness in an urgent case, bearing in mind that the provision for the 
temporary stay permitted applies in cases where irreparable damage would 
otherwise ensue. The change to reasonable notice would leave the discretion 
to determine the length of the notice in the court of appeals in which the inter- 
locutory relief is sought. 

Under the act of 1950, action to. review orders of this Commission may be 
filed in the judicial circuit in which any of the parties filing the petition for 
review resides or has his principal office, or in the District of Columbia. In 
most cases, therefore, it appears to us that 5 days’ notice would be the minimum 
required to enable this agency adequately to respond to an application for 
temporary stay or suspension, particularly since the granting of a stay or sus- 
pension might in some circumstances have consequences seriously detrimental 
to the national interest. But, as the report of the Director of the Administra- 
tive Office of the United States Courts points out, there may be cases brought 
in the District of Columbia in which a shorter notice period would suffice. As 
we understand the bill, it is intended to permit such shorter notice in urgent 
cases in which the court determined that adequate opportunity to respond will 
be afforded the agency and the Attorney General by the notice given. 

While we are not aware of instances of hardship caused by the present 5-day 
rule, we would have no objection to the enactment of the bill. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report, and also notes that in its letter to you, dated January 20, 1956, 
it indicated no objection to the enactment of the legislation on the part of several 
agencies including this Commission. 

Sincerely yours, 
K. E. FIexs, 
General Manager. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., January 20, 1956. 
Hon. J. Percy PRrIEstT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of June 3, 1955, re- 
questing the views of this office with respect to H. R. 6631, a bill to provide for 
reasonable notice to the agency of applications to the courts of appeals for 
interlocutory relief against orders of the Civil Aeronautics Board, the “ederal 
Communications Commission, the Secretary of Agriculture, the Federal Maritime 
Board, and the Atomic Energy Commission. 

We understand that the Judicial Conference of the United States has rec- 
ommended the enactment of the proposed legislation. The Departments of 
Justice and Agriculture, the Atomic Energy Commission and the Federal Com- 
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munications Commission raise no objection in their reports on H. R. 6631, or 
the identical S. 2128. However, the Department of Commerce and the Civil 
Aeronautics Board oppose the legislation for reasons stated in their reports. 
The Bureau of the Budget would have no objection to the enactment of H. R. 
6631. 
Sincerely yours, 
Percy RAPPAPORT, 
Assistant Director. 


JUSTICE DEPARTMENT, 
. January 25, 1956. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill H. R. 6631 to provide for reasonable 
notice to the agency of applications to the courts of appeals for interlocutory 
relief against orders of the Civil Aeronautics Board, the Federal Communica- 
tions Commission, the Secretary of Agriculture, the Federal Maritime Board, 
and the Atomic Energy Commission. 

Section 1 of the bill would amend the second sentence of subsection (d) of 
section 1006 of the Civil Aeronautics Act of 1938 (49 U. S. C. 646), so as to pro- 
vide that “Upon good cause shown and after reasonable notice to the Board, 
interlocutory relief may be granted by stay of the order or by such mandatory 
or other relief as may be appropriate.” As presently worded the section pro- 
vides for such interlocutory relief “upon at least five days’ notice to the Board” 
so that the effect of the amendment would be to change the “five days notice to 
the Board” requirement to one requiring “reasonable notice to the Board.” 

Section 2 of the bill would make a similar change in section 9 of the act of 
December 29, 1950 (5 U. S. C. 1039), relating to review of orders of Federal 
agencies. The third sentence of subsection (b) of section 9 provides that “In 
cases where irreparable damage would otherwise ensue to the petitioner, the 
court of appeals may, on hearing, after not less than five days’ notice to the 
agency and to the Attorney General, order a temporary stay or suspension, in 
whole or in part, of the operation of the order * * *,” The bill would change the 
words “after not less than five days’ notice to the agency and to the Attorney 
xeneral” to read “after reasonable notice to the agency and to the Attorney 
General.” 

The Judiciary Conference of the United States has recommended the enact- 
ment of this proposed legislation. The Department of Justice would have no 
objection to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM F’, RoGers, 
Deputy Attorney General. 


ADMINISTRATIVE OFFICE OF THE UNITED STATES Courts, 
Washington, D. C. May 23, 1955. 
Hon. SAM RAYBURN, 

Speaker of the House of Representatives, Washington, D. C. 

Dear Mr. SPEAKER: On behalf of the Judicial Conference of the United States 
I transmit herewith for the consideration of the Congress a draft of a bill to amend 
subsection (d) of section 1006 of the Civil Aeronautics Act of 1938 in reference to 
the notice to be given on applications to courts of appeals for interlocutory relief 
against orders of the Civil Aeronautics Board, and subsection (b) of section 9 of 
the act of December 29, 1950, in reference to the notice to be given on applications 
for interlocutory relief against orders of the Federal Communications Commis- 
sion, the Secretary of Agriculture, the Federal Maritime Board, and the Atomic 
Energy Commission. 

The bill enclosed was approved by the Judicial Conference at a meeting held 
March 24 and 25, 1955, upon a report and recommendation by the Committee of 
the Conference on Revision of the Laws, consisting of Circuit Judge Albert B. 
Maris of the third circuit, chairman, and District Judges Clarence G. Galston 
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of the eastern district of New York, and William F. Smith of the district of New 
Jersey. 

The statutes referred to in their present, form require 5 days’ notice to the 
agency concerned and specified above of applications for interlocutory relief. The 
effect of the bill which is herewith submitted would be to require reasonable no- 
tice but not notice of a specified number of days. The present requirement of 5 
days’ notice sometimes in urgent cases prevents a court of appeals to which 
application is made for interlocutory relief from acting with sufficient prompt- 
ness in the circumstances. The agencies concerned were consulted by the Com- 
mittee on Revision of the Laws and indicated that while they would be strongly 
opposed to permitting interlocutory relief to be granted by courts of appeals 
without any notice they would not object to eliminating the 5-day waiting period 
if the requirement of notice was retained. Consequently the committee recom- 
mended and the Judicial Conference approved the provision of the enclosed bill 
that interlocutory relief in the nature of a temporary stay may be granted by a 
court of appeals upon reasonable notice without a fixed time limit. 

The proposal to do away with the inflexible provision for a waiting period of 5 
days emanated from the Judicial Council, consisting of the members of the Court 
of Appeals of the District of Columbia Circuit in which many of the suits to 
enjoin or stay actions of the administrative agencies involved are brought. Inas- 
much as the offices of the agencies are in the District of Columbia very short 
notice to them and to the Attorney General may suffice in urgent cases. The 
requirement in the bill that reasonable notice should be given would leave the 
discretion to determine the length of the notice in the court of appeals in which 
the interlocutory relief is sought which it would seem is where it should be. 

Thus the bill submitted would provide for notice reasonable under the cireum- 
stances without specifying a fixed time. This is believed to represent a sound 
policy in the situation. Accordingly the bill is recommended to the Congress 
for consideration and it is hoped that it may be enacted. 

Sincerely yours, 
Henry P. CHANDLER. 


A BILIL To provide for reasonable notice to the agency of applications to the courts of 
eppeals for interlocutory relief against orders of the Civil Aeronautics Board, the Federal 
0 


mmunications Commission, the Secretary of Agriculture, the Federal Maritime Board, 
and the Atomic Energy Commission 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the second sentence of subsection (d) 
of section 1006 of the Civil Aeronautics Act of 1988 (52 Stat. 1024; 49 U. S. C., 
sec. 646), as amended, is further amended to read as follows: “Upon good cause 
shown and after reasonable notice to the Board, interlocutory relief may be 
granted by stay of the order or by such mandatory or other relief as may be 
appropriate.” 

Sec. 2. The third sentence of subsection (b) of section 9 of the Act of December 
29, 1950 (64 Stat. 1132; 5 U. S. C., sec. 1089), is amended to read as follows: “In 
cases where irreparable damage would otherwise ensue to the petitioner, the 
court of appeals may, on hearing, after reasonable notice to the agency and to 
the Attorney General, order a temporary stay or suspension in whole or in part, 
of the operation of the order of the agency for not more than sixty days from the 
date of such order pending the hearing on the application for such interlocutory 
injunction, in which case such order of the court of appeals shall contain a 
specific finding, based on evidence submitted to the court of appeals, and identi- 
fied by reference thereto, that such irreparable damage would result to petitioner 
and specifying the nature of such damage.” 


[H. R. 6810, 84th Cong., Ist sess.] 


A BILL To amend the Communications Act of 1934 with respect to facilities for candidates 
for public office 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 315 (a) of the Federal Com- 
munications Act is amended to read as follows: 

“Src. 315. (a) If any licensee shall permit any person who is a legally qualified 
candidate for any public office to use a broadcasting station, he shall afford equal 
opportunities to all other such candidates for that office in the use of such broad- 
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casting station: Provided, That such licensee shall have no power of censorship 
over the material broadcast under the provisions of this section. No obligation 
is hereby imposed upon any licensee to allow the use of its station by any such 
candidate. Appearance by a legally qualified candidate on any news, news inter- 
view, news documentary, panel discussion, debate, or similar type program where 
the format and production of the program and the participants therein are 
determined by the broadcasting station, or by the network in the case of a net- 
work program, shall not be deemed to be use of a broadcasting station within 
the meaning of this subsection.” 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., December 22, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DeEAR CONGRESSMAN Priest: This is in reply to your committee’s request for 
the Commission’s comments on H. R. 6810, a bill to amend the Communications 
Act of 1934 with respect to facilities for candidates for public office. 

Enclosed are copies of the Commission’s comments concerning this proposal. 
The Commission will be pleased to furnish any additional information or com- 
ments which your committee may desire. The Bureau of the Budget has in- 
formed us that it has no objection to the submission of these comments to 
your committee. 

Sincerely yours, 
Rosexi H. Hyve, Acting Chairman, 


STATEMENT OF GEORGE C. MOCONNAUGHEY, CHAIRMAN OF THE FEDERAL COMMUNI- 
CATIONS COMMISSION, ON H. R. 6810, A Britt To AMEND SEcTION 315 OF THE 
COMMUNICATIONS AcT OF 1934 


H. R. 6810 is a proposal to amend section 315 (a) of the Communications Act 
of 1984, which concerns the vital field of political broadcasts. As you know, the 
section now provides that if the licensee of a radio broadcasting station permits 
a legally qualified candidate for a public office to use his station, he must afford 
all other legally qualified candidates for the same office equal opportunity to 
use his station. Moreover, a station licensee is prohibited from exercising any 
power of censorship over material which is broadcast pursuant to the section. 
The section does not, however, impose any obligation upon any licensee to 
permit his station to be used by any candidate. These provisions of section 315 
have been in effect since the enactment of the Radio Act of 1927, despite numer- 
ous attempts to amend or eliminate them. 

The present proposal would significantly alter the existing statute. It would 
exempt entirely from the provisions of section 315 (a) any appearance by a 
legally qualified candidate on the following types of programs: news, news 
interview, news documentary, panel discussion, debate or similar type program, 
if the format and production of the program and the participants therein are 
determined by the broadcasting station, or by the network, if it is a network 
program. 

The proposal is aparently intended to permit broadcasters to provide more 
complete coverage of the election campaigns of major party presidential candi- 
dates. Proponents of the legislation point out that in 1952 there were 18 legally 
qualified candidates for the Presidency. This fact served to inhibit stations 
and networks from giving free time to major party candidates, since, if they did, 
they automatically incurred the statutory obligations to give equal time to the 
16 minor party candidates. Under the provisions of H. R. 6810, however, free 
time on one of the types of programs enumerated could be given to major party 
candidates without having any duty to provide equal time to the many minor 
party candidates. 

The Commission firmly believes that it is in the public interest for broadcast 
stations to provide the widest possible coverage of election campaigns. However, 
we also consider it of great importance that broadcast coverage of elections be 
free from discrimination between candidates and between political parties. We 
believe the present proposal might result in more free‘ time being granted to the 
major party presidential candidates. However, it would also permit discrimina- 
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tion between candidates and parties to an extent not possible under the existing 
law. 

If H. R. 6810 were enacted into law, the relatively clear and precise standards 
now present in section 315 (a) would be entirely inapplicable to the types of 
programs enumerated in the bill both with respect to minor party candidates and 
also the candidates of the major parties. Instead of having to comply with the 
existing equal-time requirements, broadcasters would have only to meet a vague 
standard of overall fairness in handling the exempt types of programs—a fairness 
imposed upon licensees by their general responsibility to operate their stations 
in the public interest. 

This overall standard of fairness would have to be enforced by the Commis- 
sion. But the question inevitably arises: what sort of treatment, short of equal 
treatment is nevertheless fair? Is it fair for a station or network to give time 
to candidate X to debate a spokesman for candidate Y, but refuse to permit 
candidate Y to speak for himself? And how prominent or powerful must a third 
party be before fairness will require that its candidates be provided with some 
free time? 

These are merely examples of the countless variety of questions which the 
Commission would be called upon to decide should this bill become law. And let 
me assure you there will be an avalanche of such questions, too, for our experi- 
ence has shown that numerous disputes arise even under the relatively precise 
terms of the existing law. We further believe that such questions will be diffi- 
cult, and perhaps even impossible, to decide. 

Another factor which must be considered is time. It does a candidate no good 
to be told the day after an election that he should have been given an oppor- 
tunity to speak on a station. Under the existing statute the Commission can 
require a station to comply immediately with the equal-time requirement. How- 
ever, it must be recognized that fairness has been held to be an aspect of a 
station’s overall programing. This overall programing is considered by the Com- 
mission at the time when a station’s license comes up for renewal. Under such 
circumstances it seems doubtful that the fairness standard would be of much use 
in the practical context of an election campaign. 

Then there is the matter of censorship. Complaints in that regard would also 
arise, since the types of programs enumerated in the proposal would be exempt 
from all of the provisions of section 315 (a), including the existing bar against 
censorship. 

In this connection, it should be noted that since broadcasters would not be 
barred from censoring under the proposed law, they would have no protection 
against liability for libel or slander committed on the exempted programs. This 
would be true even if a bill such as H. R. 4814, which is expressly designed to 
protect them from such liability, were enacted into law.¢ 

As I have noted, the purpose of the proposed law is ostensibly to permit sta- 
tions to give more free time to the candidates of the major parties in presiden- 
tial elections. However, the bill makes no distinction between paid time and 
free time, although paid time would not appear to constitute any particular 
problem to stations, since few, if any, minor parties have the funds necessary 
to purchase more than a very small amount of radio or television time. 

Similarly, the bill is not limited to presidential elections. It would be appli- 
cable to all elections, primary or general, for all offices, whether National, State, 
or local. 

The Commission therefore believes that any limited benefits which might result 
from this legislation would be more than outweighed by the dangers of discrimina- 
tion to candidates and by the administrative difficulties in enforcement. 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON H. R. 6810 AND 
S. 2306, Brrts To AMEND THE COMMUNICATIONS Act OF 1934 WiTH RESPECT TO 
FACILITIES FOR CANDIDATES FOR PUBLIC OFFICE 


H. R. 6810 and S. 2306 are identical bills which would amend section 315 of 
the Communications Act of 1934, which concerns the use of radio broadcast 
facilities by legally qualified candidates for public office. Section 315 now 
requires that if a radio broadcasting station licensee permits a legally qualified 
candidate for public office to use the facilities of the station, he must afford equal 
opportunity to use the station to all other legally qualified candidates for the 
same office; deny a station licensee any power of censorship over the material 
broadcast under the provisions of section 315; and provide that the section does 
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not impose any obligation upon any licensee to permit his station to be used by 
any legally qualified candidate. The proposals would exempt from the existing 
provisions of section 315 (a), appearances by legally qualified candidates on any 
news, news interview, news documentary, panel discussion, debate, or similar 
type program where the format and production of the program and the partici- 
pants therein are determined by the broadcasting station, or by the network in 
the case of a network program. The exception would be applicable to all elec- 
tions, primary as well as general, and to all offices, whether nationwide in scope 
or limited to a particular State or district. 

It is the Commission’s understanding that the purpose of the amendment is to 
give the broadcasters partial freedom from the equal-time provisions of section 
315 and thereby permit them to provide more complete coverage of the election 
campaigns of the major party candidates. Thus, it has been stated that during 
the last presidential campaign in 1952 there were 18 candidates for the Presidency. 
In view of that fact, it has been maintained that broadcasters were inhibited 
from providing as much free time for the major candidates as the stations might 
have wished, since stations would have been obligated to provide equal oppor- 
tunity to each of the 16 minor party candidates. If the types of programs 
enumerated in the proposal were exempt from the equal-time requirement, it is 
claimed that stations would be in a position to provide considerable more free 
time to the major party candidates, and a “Lincoln-Douglas” series of debates 
between the major candidates has been envisaged. 

Initially, it seems clear that the multiplicity of presidential candidates, coupled 
with the equal time requirement of section 315, does constitute a deterrent to 
stations providing any appreciable amount of free time to the candidates in 
presidential elections. However, while the bill makes no such distinction, there 
would appear to be no similar problem with respect to time paid for by the 
parties in view of the fact that few, if any, of the minor parties could afford to 
purchase more than a very small amount of radio or television time. 

Passage of the bill might well make possible the granting of some additional 
free time to the candidates of the major parties in presidential election campaigns. 
On the other hand, however effective the instant proposal might be in achieving 
its avowed objectives, it would also result in opening the door to possible discrim- 
ination in the political broadcast field to an extent not now possible. The bill 
would remove entirely the definite existing standards of section 315 insotar as 
the types of programs enumerated in the bill are concerned. In place of the 
definite existing standards would be left the more vague, overall standard of 
“fairness,” which would eliminate any statutory requirement for stations to 
provide equal opportunities, even to candidates of the major parties. The Com- 
mission would be called upon to decide, for example, whether it was fair for a 
network or station: ‘ 

(1) To have candidate X debate a spokesman for candidate Y and not 
give time to candidate Y himself. 

(2) To have Senator A, a candidate for reelection in a close and pivotal 
race, debate Senator B of the other major party, who might not be up for 
reelection or whose election might be assured, and not give time to Senator 
A’s opponent. 

(3) To give one of the exempt types of program time to C, a candidate 
for the congressional nomination of one party, and not give time to D, his 
opponent for the same party’s nomination. 

It should also be noted that problems and complaints concerning censorship 
would also arise, since the proposal would exempt the type of programs listed 
from the prohibition against censorship of political broadcasts as well as from 
the other provisions of section 315. 

It appears almost certain that complaints of abuse of fair treatment un- 
der the relaxed standards from candidates of major parties as well as from 
minor candidates would be frequently filed with the Commission. It is clearly 
not the purpose of the relaxed provisions propsed in the bills to permit any 
partisan discrimination by the station licensees or networks; on the contrary, 
the Commission’s continuing authority under the general public interest stand- 
ards to insure fairness has been cited as evidence that the proposed new dis- 
cretion given licensees would not be abused. But absent the fixed and relatively 
clear standards for treatment of candidates presently provided by section 315, 
and the interpretations thereof, which have been worked out and published by 
the Commission over a period of years, it will be difficult if not impossible for 
the Commission to determine, in particular cases, what sort of treatment short 
of equal treatment is nevertheless “fair.” 
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There is, moreover, a serious question as to how effective, from a practical 
standpoint, any Commission action could be in protecting candidates against dis- 
crimination in the particular election in which they are running. For while 
the Commission can require a station to comply with the existing definite stand- 
ards of section 315 immediately, it is doubtful whether under the general fair- 
ness principle, it can do more than raise an inquiry for eventual resolution when 
the station license comes up for renewal. Since “fairness” has been held to be 
an aspect of overall programing to be considered as part of the Commission’s 
regular licensing processes, it would be difficult to make any preliminary de- 
termination of such overall fairness on the basis of an individual complaint 
of lack of fairness in a campaign or a few programs therein. 

It should be noted that while the proposed amendment has been advanced, in 
large part, as a cure for the problems arising from the presence of a multiplicity 
of legally qualified candidates of minor parties in presidential elections, it is 
in fact much broader in its scope and would, to a significant degree, repeal sec- 
tion 315 for all elections, and with respect to all candidates, major or minor. 

It is not believed that there is a problem with respect to multiplicity of minor 
party candidates in nonpresidential elections comparable to that obtaining in 
presidential elections, and therefore it does not appear that the proposed changes 
in section 315 would normally be necessary in order to permit stations to give 
free time to candidates in such nonpresidential elections. In nonpresidential 
elections the proposal would raise the possibility of discrimination between can- 
didates without achieving any discernible benefits. 

For the foregoing reasons the Commission believes that any benefits from this 
proposal would be limited in scope, and that its enactment would result in raising 
serious legal and administrative problems that might jeopardize the rights of 
political candiates to receive equal treatment in the use of radio and television 
facilities. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, December 20, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Deak Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 6810) to amend the Communi- 
cations Act of 1934 with respect to facilities for candidates for public office. 

Section 315 (a) of the Federal Communications Act (47 U.S. C. 315 (a)) now 
provides that if any licensee shall permit the use of a broadcasting station by 
a legally qualified candidate for public office such licensee shall afford equal 
opportunities to all other such candidates for that office in the use of such broad- 
casting station. This bill would amend the section so as to make this “equal 
opportunities” provision inapplicable when candidates appear on “any news, 
news interview, news documentary, panel discussion, debate, or similar type 
program where the format and production of the program and the participants 
therein are determined by the broadcasting station, or by the network in the case 
of a network program. * * *” 

Whether or not this bill should be enacted constitutes a question of legislative 
policy concerning which the Department of Justice prefers to make no recom- 
mendation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
Wi11AM P. Rogers, 
Deputy Attorney Generai. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., December 16, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuarrMan: This is in reply to your letter of June 16, 1955, 

requesting the views of this office with respect to H. R. 6810, a bill to amend the 
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Communications Act of 1934 with respect to facilities for candidates for public 
office. 

The Chairman of the Federal Communications Commission in the report he 
is making to your committee on this bill recommends against enactment of 
H. R. 6810 for several reasons set out therein. 

The Bureau of the Budget concurs with the views contained in this report 
and recommends against enactment. 

Sincerely yours, 
Percy RAPPAPORT, 
Assistant Director. 


[H. R. 6968, 84th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934 with respect to the application of that 
Act to persons connected with any medium primarily engaged in the gathering and 
dissemination of information 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 308 of the Communications Act 
of 1934 is amended by adding at the end thereof the following new subsection: 

“(d) The Commission shall not make or promulgate any rule or regulation, of 
substance or procedure, the purpose or result of which is to effect a discrimina- 
tion between persons based upon interest in, association with, or ownership of 
any medium primarily engaged in the gathering and dissemination of information 
and no application for a construction permit or station license, or for the 
renewal, modification, or transfer of such a permit or license, shall be denied by 
the Commission solely because of any such interest, association, or ownership.” 


[H. R. 6977, 84th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934 with respect to the application of that 
Act to persons connected with any medium primarily engaged in the gathering and 
dissemination of information 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 308 of the Communications Act 
of 1934 is amended by adding at the end thereof the following new subsection: 

“(d) The Commission shall not make or promulgate any rule or regulations, 
of substance or procedure, the purpose or result of which is to effect a discrimi- 
nation between persons based upon interest in, association with, or ownership 
of any medium primarily engaged in the gathering and dissemination of infor- 
mation and no application for a construction permit or station license, or for the 
renewal, modification, or transfer of such a permit or license, shall be denied by 
the Commission solely because of any such interest, association, or ownership.” 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, January 9, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DeEAaR Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bills (H. R. 6968 and H. R. 6977) “to amend 
the Communications Act of 1934 with respect to the application of that act to 
persons connected with any medium primarily engaged in the gathering and dis- 
semination of information.” 

The bills, which are identical, would amend section 308 of the Communica- 
tions Act of 1934 by adding a provision to the effect that the Commission shall 
not make or promulgate any rule or regulation, the purpose or result of which 
is to effect a discrimination between persons based upon interest in, association 
with, or ownership of, any medium primarily engaged in the gathering and dis- 
semination of information and no application for a construction permit or station 
license, or for the renewal, modification, or transfer of such a permit or license 
shall be denied by the Commission solely because of any such interest, association, 
or ownership. 
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In effect, the bills would limit the application of the “diversification of control 
of the media of mass communications” principle. Under this principle the Com- 
mission, in passing upon applications for station licenses, takes into consideration 
the fact that an applicant owns, controls, or is affiliated with another medium of 
mass communication, such as newspapers or theaters. This principle has been 
upheld by the courts (Scripps-Howard Radio, Inc., v. F. C. C., et al., 189 F. 2d 
677 (D. C. Cir. 1951), cert. den., 342 U. S. 880; Mansfield Journal Co., et al. v. 
F. C. C., 180 F. 2d 28 (D. C. Cir. 1950). In the Seripps-Howard case, the court 
stated that where one applicant is free of association with existing media of 
communication and the other is not, the Commission, in the interest of competi- 
tion and consequent diversity, which is a part of the public interest, may let its 
judgment be influenced favorably toward the applicant whose situation promises 
to promote diversity. In Associated Press v. United States (826 U. S. 1, 20 
(1945) ), an antitrust case, the Supreme Court stated that the first amendment 
to the Constitution of the United States rests on the assumption that “the widest 
possible dissemination of information from diverse and antagonistic sources” is 
essential to the public welfare. 

It is believed that the bills would unduly restrict the Commission in its con- 
sideration of the competitive situation that would result from the grant of an 
application for a construction permit or station license to a newspaper or to a 
person who has an interest in, or is associated with, a newspaper. 

This proposed legislation is contrary to antitrust policies and objectives. The 
general policy underlying the antitrust laws is that competition, and therefore 
the public interest, is best promoted when there is a large number of competitors. 
This same policy is inherent in the diversification principle as applied by the 
Federal Communications Commission. 

In view of the foregoing considerations, the Department of Justice is unable 
to recommend the enactment of the bills. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WittiAM P. Rocers, 
Deputy Attorney General. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., December 2, 1955. 
Hon. J. Percy PRIEstT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN Priest: This is in reply to your committee’s requests 
for the Commission’s comment concerning H. R. 6968 and H. R. 6977, identical 
bills to amend the Communications Act of 1934 with respect to the application 
of that act to persons connected with any medium primarily engaged in the 
gathering and dissemination of information. 

Since these bills are identical, the Commission has prepared one set of com- 
ments applicable to both bills. We are enclosing, herewith, copies of the 
Commission’s comments concerning this proposed legislation. The Commission 
will be pleased to furnish any additional information or comments concerning 
these proposals which your committee may desire. The Bureau of the Budget 
has informed us that it has no objection to the submission of these comments to 
your committee. 

Sincerely yours, 
GEORGE C. McCoNNAUGHEY, Chairman. 


STATEMENT OF GEORGE C. MCCONNAUGHEY, CHAIRMAN OF THE FEDERAL COMMUNI- 
CATIONS COMMISSION, ON H. R. 6968 aANp H. R. 6977, Brrts To AMEND SECTION 
308 OF THE COMMUNICATIONS ACT 


These two bills, H. R. 6968 and H. R. 6977, are identical. Each would add 
a new subsection to section 308 of the Communications Act providing that the 
Commission could not adopt any rule which would discriminate against persons 
because of their interest in any medium “primarily engaged in the gathering 
and dissemination of information.” The bills would also prohibit the Com- 
mission from denying any application solely because of any such interest. 

The question of newspaper ownership of radio facilities has been frequently 
considered by Congress, the Commission, and the courts. In fact, the conference 
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committee considering the Communications Act amendments of 1952, deleted 
from that legislation the identical provision now proposed in H. R. 6968 and 
H. R. 6977. In rejecting this provision, the conference committee stated that it 
was unnecessary for the reasons that the Commisison did not have the authority 
to promulgate any rule discriminating against newspapers, or to arbitrarily deny 
an application solely because of such interest. We fully agree with this opinion 
of the conference committee. . 

What exactly are the Commission’s policies with resect to applicants who 
have newspaper interests? In noncomparative proceedings, the fact of newspaper 
ownership is irrelevant except insofar as it may indicate that a grant of the 
application would be contrary to the public interest because it would result in 
an undue concentration of control of the media of mass communication. More- 
over, the Commission has never denied an application in an uncontested case 
solely because the applicant had newspaper interests. The only instance in 
which the Commission has denied an application in a noncomparative case 
because of circumstances surrounding the applicant’s newspaper interests was 
the Mansfield Journal case. There the record clearly demonstrated that the 
applicant had used its monopoly newspaper position in an attempt to force a 
radio station out of business through coercive pressure on advertisers. Inci- 
dentally, in that case the coercive practices were subsequently held by the courts 
to violations of the antitrust laws. 

In cases involving mutually exclusive applications, the Commission must 
determine on a comparative basis which of two or more applicants, who usually 
possess the minimum qualifications, would best serve the public interest. In such 
comparative proceedings, the Commission must, in accordance with the rulings of 
the courts, consider and evaluate all of the factors which the parties advance as 
indicating differences between them. 

One of these factors is the interests which the parties already possess in the 
media of mass communication. These media include radio and television sta- 
tions, newspapers and motion-picture theaters. Where this issue with respect 
to the media of news communication has been raised, the Commission has fol- 
lowed a Consistent policy ; it has always evaluated the various mass media inter- 
ests of the applicants, and has recognized the relative benefits to be derived 
from diversification of those media. These benefits are: The encouragement of 
competition between the various media, the avoidance of concentration of con- 
trol over the avenues of communicating fact and opinion to the public, and 
making available to the public a more varied approach to questions of interest. 
This policy of encouraging diversification has been specifically approved by the 
courts. 

I must emphasize one fact, while the Commission has maintained a consistent 
policy with respect to diversification, that factor is merely one of the numerous 
factors which the Commission must evaluate in any comparative proceeding. 
And diversification is not necessarily the controlling factor. It may or may not 
be depending on the facts of the particular case. A preference awarded for diver- 
sification may be slight or it may be substantial. A newspaper may prevail 
despite the diversification factor because of its superiority with respect to pro- 
gram plans, integration of ownership and management, local ownership or past 
broadcast experience. The Commission’s recent grants to newspaper applicants 
in Tampa, Fla., and Miami, Fla., are merely illustrative of the fact that such 
applicants, because of superiority in other factors, can win out over nonnews- 
paper opponents. 

In fact, newspaper ownership may constitute an asset to an applicant. The 
fact that an applicant has operated a newspaper in the community in question 
may demonstrate its ability to perform outstanding public service in that com- 
munity, as well as its ability to respond to the community’s particular needs. 

The Commission is of the opinion that if this proposal becomes law it might 
have unfortunate results. It might preclude the Commission from considering 
local newspaper ownership even as merely one of the many factors that the 
Commission would have to evaluate. Actually, it is difficult to say exactly what 
this legislation would or would not do, since some of its terms are so ambiguous. 
No definition is included of the term “discrimination.” Nor are we able to tell 
the precise meaning of the clause prohibiting the Commission from denying an 
application “solely” because of an applicant’s interest in any medium primarily 
engaged in the gathering and dissemination of information. 

Would this legslation prevent the diversification factor from being used against 
newspaper applcants but permit its use against those controlling other mass 
media? If so, this would be discrimination in favor of newspapers. If it is 
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meant to preclude consideration of all mass media interests, it would mean the 
Commission could not even take into consideration the number of other radio 
or television interests an applicant might have. And it might prohibit the 
Commission from considering the fact that an applicant was publishing a 
“seratch sheet” or operating a “racing wire network” in aid of illegal gambling. 

In summary, we believe that legislation such as this, which in our opinion 
might prohibit consideration of the diversification principle in comparative 
licensing proceedings, would not serve the public interest and would be contrary 
to the many Federal laws concerned with fostering competition. Moreover, we 
do not think legislation is necessary to protect newspapers from discrimination. 
The fact that newspapers have an interest in approximately 30 percent of the 
television stations in the country is eloquent testimony to the lack of any such 


need. 





COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON H. R. 6968 AND 
H. R. 6977, Bitts To AMEND THE COMMUNICATIONS Act WirH Respect To ITs 
APPLICATION TO PERSONS CONNECTED WitTH ANY MEpIUM PRIMARILY ENGAGED 
IN THE GATHERING AND DISSEMINATION OF INFORMATION 


H. R. 6968 and H. R. 6977 are identical bills which would add a new subsection 
(d) to section 308 of the Communications Act, which would prohibit the Com- 
mission from promulgating any rule which would discriminate against any 
person because of ownership, interest in or association with any medium “pri- 
marily engaged in the gathering and dissemination of information” and would 
further prohibit the Commission from denying any application solely because 
of any such interest, association or ownership. 

In presenting its comments concerning this proposal, the Commission believes 
it would be helpful to explain the policies which it has followed and is now 
following with respect to applicants for radio facilities who are newspaper 
owners. Newspaper ownership, as such, has never been a bar to holding a radio 
station license and the Commission does not now have, nor has it ever had, any 
rule or regulation which discriminated against applicants because of newspaper 
interests. In 1944, after extensive hearings, the Commission determined that 
no rules should be adopted which would act as a bar to newspapers becoming 
the licensees of radio stations. In this connection, it should be noted that in 
1952, the House passed a provision identical to that proposed in these bills, as 
part of S. 658, 82d Congress. However, the House provision was deleted by 
the conference committee on 8S. 658, which states in its report (H. Rept. No. 2426, 
82d Cong., pp. 18-19) : 

“The Senate bill contained no such provision, and the provision is not included 
in the conference substitute. This provision was omitted from the conference 
substitute because the committee of conference felt that it was unnecessary. 
It is the view of the conference committee that under the present law the Com- 
mission is not authorized to make or promulgate any rule or regulation the effect 
of which would be to discriminate against any person because such person has 
an interest in, or association with, a newspaper or other medium for gathering 
and disseminating information. Also the Commission could not arbitrarily deny 
any application solely because of any such interest or association.” 

The Commission is in complete agreement with this statement as to its exist- 
ing powers. 

In exercising its licensing functions, the Commission does take into considera- 
tion, to the extent relevant, the fact that an applicant may have newspaper 
interests. Where the Commission is not required to make a choice between com- 
peting applicants, the newspaper interests of an applicant are only important 
to the extent that they may indicate that a grant of the application will not 
be in the public interest because it would result in an undue concentration of 
control of the various media of mass communication in a given area. In no 
instance, however, has the Commission found it necessary to deny an application 
in a noncomparative proceeding solely because of an applicant’s newspaper 
interests. The only instance in which the ownership of a newspaper has resulted 
in denial of an uncontested application is in Mansfield Journal (13 F. C. C. 23, 
affirmed, 86 U. S. App. D. C. 102, 80 F. 2d 28), where the record showed the news- 
paper had been used in a manner violative of the antitrust laws in an attempt 
to drive a local radio station out of business. See Lorain Journal Co. v. United 
States (342 U. S. 143). 

In those instances where mutually exclusive applications for radio facilities 
are filed, the Commission is required, pursuant to statute to hold a comparative 
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hearing and on the basis of the hearing record, to choose the applicant best 
qualified to operate the station in the public interest. In most such compara- 
tive cases the Commission is faced not with the question of determining whether 
the applicants possess the minimum qualifications to be licensees, but rather 
with making a determination as to which of two or more qualified applicants 
would best serve the public interest. In making this comparative determination 
the Commission is required to consider all of the various factors which the 
adversary parties advance as indicating differences between them, and must 
“reach an overall relative determination upon an evaluation of all factors.” 
Johnston Broadcasting Company v. Federal Communications (85 U. 8. App. D. C. 
40, 175 F. 351). 

One of the complex factors which the adversary parties often urge and which 
the Commission is obligated to consider and evaluate concerns the interests 
which the applicants may already possess in the media of mass communication, 
such as other radio or television stations, newspapers, or motion picture theaters. 
in those comparative cases where such interests in media of mass communication 
has been made an issue the Commission has followed a policy of giving a prefer- 
ence on that issue to the applicant who has no other or fewer mass-media interests, 
including newspaper interests. 

The reasons for this policy of preferring applicants without newspaper in- 
terests in the same area as the proposed stations, may be simply stated. The 
basic aim of a comparative hearing—to choose the applicant who could render the 
best broadcast service in the public interest—must be achieved with recognition 
of the fact that a broadcast station is one of several types of mass communica- 
tions. The medium most similar to broadcasting in its coverage and scope is 
the daily newspaper. Diversification of control of both media in any area 
results in more competition between them, avoids concentration of control of 
the avenues of communicating fact and opinion to the public, and makes avail- 
able the fruits of a more varied approach to questions of interest to the com- 
munity. 

This policy of the Commission was fully considered and endorsed by the 
courts in Scripps-Howard Radio, Inc. v. Federal Communications Commission 
(89 U. S. App. D. C. 13, 189 Fed. 677, cert, den. 342 U. S. 830). 

It is important to note, however, that the diversification factor is not neces- 
sarily controlling in determining which of two applicants is to receive a grant. 
It is merely one of many factors which the Commission must evaluate in seeking 
to determine which applicant will better serve the public interest. In many 
instances the newspaper applicant has prevailed because of its superiority in 
one or more of the other areas of comparison, such as program plans, integration 
of ownership and management, local ownership and past broadcasting experience. 
A recent example of a newspaper applicant winning a television grant over a 
nonnewspaper opponent in found in the Commission’s decision in The Tribune 
Company, (9 Pike & Fischer, R. R. 719). See also, Orlando Daily Newspapers, 
Inc., et al. (11 F. C. C. 760) ; The Hampden-Hampshire Corp. (4 Pike & Fischer, 
R. R.); and Lubbock County Broadcasting Co. (6 Pike & Fischer, R. R. 949). 

In any given comparative proceeding the weight to be given the diversification 
factor will, of course, depend on the particular facts of the case having in mind 
the needs of the area which the applicants propose to serve. As with other 
comparative factors, a preference for diversification may be slight or significant 
depending on the number of mass-media interests an applicant may have, their 
location, and the competition from other media that may be available. It must 
also be remembered that ownership of a newspaper in the community where a 
radio facility is sought may operate as an asset to an applicant. The past opera- 
tion of the newspaper may indicate ability and desire to perform an outstanding 
public service and to remain attuned to the needs of the community. Moreover, 
ownership of a local newspaper may enable an applicant to present a better 
proposal for furnishing a news service to the community by means of radio 
and television. 

Thus, while the Commission has followed a policy of giving weight, in appro- 
priate circumstances, to the factor of diversification of the media of mass com- 
munications, that factor has never been an absolute one. Moreover, the figures 
with respect to newspaper ownership of radio and television stations demon- 
strate conclusively that this policy has not operated as a bar to newspaper appli- 
eants. Thus, as of January, 1955, newspapers had some interest in over 30 
percent of the television stations operating in the United States. 

The Commission believes that the proposed amendment to the Communications 
Act might be interpreted as prohibiting the Commission from considering, in 
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cases involving comparative consideration of mutually exclusive applications, 
the ownership of a local newspaper by one of the applicants as a factor in 
determining which applicant would better serve the public interest. We are of 
the opinion that the purpose of the Communications Act, as well as the policy 
underlying other Federal laws concerned with promotion of competition, would 
be seriously undermined if the Commission were precluded from considering in 
its licensing proceedings the question of the diversification of control over the 
media of mass communications as one of the elements of the public interest, con- 
venience, and necessity. 

Moreover, we believe that the language used in the proposal is unusually ambig- 
uous and thus could lend itself to many additional interpretations. The section 
does not define what is meant by “discrimination.” Moreover, it is not made 
clear what is meant by the clause which would prohibit the Commission from 
denying an application “solely” because the applicant is interested in, is associ- 
ated with or owns any medium primarily engaged in the gathering and dis- 
semination of information. In our opinion it is not clear what effect this 
provision would have, or what effect it is intended to have, on the present policies 
of the Commission with respect to applicants for licenses who have newspaper 
interests. 

While the provisions of these bills purport to protect newspapers against 
discrimination in licensing, it could result in discrimination in favor of news- 
papers and against other mediums of information. For, while it would prevent 
use of the factor of newspaper ownership against a newspaper applicant in 
comparative proceedings, it would apparently not similarly preclude the use 
of the diversification principle against applicants controlling other mediums of 
information, such as theaters and radio or television stations. If, on the other 
hand, this provision is intended to protect owners of other information mediums 
as well as newspaper owners, then it might have the result of precluding the 
Commission from considering the number of radio stations a single licensee may 
own or control. 

In addition, this provision might preclude the Commission from preferring 
an applicant seeking his first radio station over another applicant who already 
owns several stations where other pertinent factors are balanced. It might 
also be argued that this provision would preclude the Commission from con- 
sidering as a factor affecting qualifications that an applicant for license is the 
publisher of a scratch sheet on horse or dog racing events or engaged in gather- 
ing and disseminating similar information by use of extensive wire networks 
even though it could be clearly established that such information was published 
or disseminated for the sole purpose of aiding or abetting illegal gambling. 

The Commission believes that the concept of fostering the diversification of 
control of the mediums of mass communications is inherent in the first amend- 
ment, the antitrust laws and the Communications Act, and this concept has been 
forcefully recognized by the Supreme Court in Ass0ciated Press v. United States 
(326 U. S. 1). It is our opinion that any legislation which would preclude the 
Commission from giving appropriate attention to these fundamental considera- 
tions in carrying out its licensing functions would be clearly contrary to the 
public interest. As we have stated, we believe that the legislation under con- 
sideration is susceptible to such an interpretation. Moreover, we are of the 
opinion that legislation designed to protect newspapers from discrimination in 
licensing proceeds in the sense of any exclusionary rule or policy is unneces- 
sary, and that the present licensing policies of the Commission provide equal 
treatment and opportunity for newspaper applicants while at the same time 
taking full account of the factors, both pro and con, indicative of the compara- 
tive ability of particular newspaper applicants to serve the public interest. 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 


Washington, D. C., November 30, 1955. 
Hon. J. Percy Priest, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHAIRMAN: This is in reply to your letters of June 25, 1955, re- 


questing the views of this Office with respect to H. R. 6977 and H. R. 6968, bills 
to amend the Communications Act of 1934 with respect to the application of that 
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act to persons connected with any medium primarily engaged in the gathering 
and dissemination of information. 

The Chairman of the Federal Communications Commission and the Deputy 
Attorney General of the Department of Justice, in the reports they are making 
to your committee on these bills, are recommending against their enactment 
for the reasons set out herein. 

The Bureau of the Budget concurs with the views contained in these reports 
and recommends against enactment of H. R. 6968 and H. R. 6977. 


Sincerely yours, 
PERCY RAPPAPORT, 
Assistant Director. 


{H. R. 7249, 84th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934 to increase the penalty for transmitting 
false distress signals by radio 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled: That section 325 of the Communications Act 
of 1934 is amended by redesignating subsections (b) and (c) as (c) and (d) 
respectively, and by inserting in lieu of subsection (a) thereof the following 
new subsections: 

“(a) Any person who shall knowingly utter or transmit, or cause to be uttered 
or transmitted, any false or fraudulent signal of distress, or communication re- 
lating thereto, shall be fined not more than $10,000 or imprisoned not more than 
ten years, or both. 

“(b) No broadcasting station shall rebroadcast the program or any part 
thereof of another broadcasting station without the express authority of the 
originating station.” 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., December 23, 1955. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Priest: This is in reply to your committee’s request for 
the Commission’s comments concerning H. R. 7249, a bill to amend the Communi- 
cations Act of 1984 to increase the penalty for transmitting false distress signals 
by radio. 

Enclosed are copies of the Commission’s comments concerning this proposal. 
The Commission will be pleased to furnish any further comments or informa- 
tion which your committee may desire. The Bureau of the Budget has informed 
us that it has no objections to the submission of these comments to your com- 
mittee. 


Sincerely yours, 
RoseEt H. Hype, Acting Chairman, 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON H. R. 7249, a BILi 
To AMEND THE COMMUNICATIONS Act oF 1934 To INCREASE THE PENALTY FOR 
TRANSMITTING Fase Distress SIGNALS By Rapio 


H. R. 7249 would provide a specific sanction of a maximum fine of $10,000 
or imprisonment for not more than 10 years, or both, for transmitting false dis- 
tress signals by radio, which is now prohibited by section 325 (a) of the Com- 
munications Act. Such sanction, as proposed, would make the offense for such 
transmission a felony. 

The Communications Act of 1934, section 501, as originally enacted made all 
offenses against the act, including violations of section 325 (a), punishable by a 
fine of not more than $10,000 or imprisonment of not more than 2 years, or both. 
As such, this was a felony. Section 501 was amended in 1954 by legislation 
proposed by the Commission, Public Law 314. This amended section provides 
for a fine of not more than $10,000 or imprisonment of not more than 1 year, or 
both, for first offenders. This makes initial offenses, including violations of sec- 
tion 325 (a), a misdemeanor. 

The Commission felt that initial offenses should be punished as misdemeanor 
because enforcement of section 501 was being made unnecessarily difficult by the 
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fact that United States attorneys were reluctant to prosecute and juries were re- 
luctant to convict, as a felon, a person guilty of a first violation. 

However, the crime involved here is one of the most reprehensible violations of 
the Communications Act. The commission of such a crime has a serious impact 
on the safety of life and property both on the sea and in the air. Because of this, 
the crime should be treated with such seriousness as is commensurate with its 
effect upon the safety of life and property. In view of this, the Commission has 
no objection to H. R. 6899. 


TREASURY DEPARTMENT, 
Washington, December 238, 1955. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: Reference is made to the request of your committee 
for the views of the Treasury Department on H. R. 7249, to amend the Commu- 
nications Act of 1934 to increase the penalty for transmitting false distress 
signals by radio. 

The purpose of H. R. 7249 is to amend section 325 of the Communications Act 
of 1934 so as to increase to 10 years the maximum imprisonment penalty for 
the offense of knowingly uttering or transmitting, or causing to be uttered or 
transmitted any false or fraudulent signal of distress, or communication relating 
thereto. An effect of the bill if enacted would be to change the offense from a 
misdemeanor to a felony. 

The Coast Guard is empowered by statute to aid vessels in distress. All 
vessels traditionally render whatever assistance they can to distressed vessels. 
The need for prompt action on receipt of a distress call precludes verifying its 
authenticity before action is taken. A search may be made involving many 
planes and vessels. Such a search may cost the Government many thousands 
of dollars. If the distress call turns out to be a hoax the cost of the search is 
a complete loss to the Government. Moreover, the units committed to the opera- 
tion may not be available for a bona fide distress case. It can be seen that the 
transmission of a false distress signal is an act having serious consequences. 

The Treasury Department believes that it is desirable to increase the maximum 
imprisonment for the crime of transmitting a false distress signal in order to 
give judges the latitude they need in assessing adequate penalties. The Treasury 
Department favors the enactment of H. R. 7249. 

The Department has been advised by the Bureau of the Budget that there is no 
objection to the submission of this report to your committee. 

Very truly yours, 
Davip W. KENDALL, 
Acting Secretary of the Treasury. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., December 16, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHarrMAN: This is in reply to your letter of July 13, 1955, re- 
questing the views of the Bureau of the Budget with respect to H. R. 7249, a 
bill to amend the Communications Act of 1934 to increase the penalty for trans- 
mitting false distress signals by radio. 

H. R. 7249 would provide a specific sanction of a maximum fine of $10,000 or 
imprisonment for not more than 10 years, or both, for transmitting false distress 
signals by radio, which is now prohibited by section 325 (a) of the Communica- 
tions Act. Such sanction, as proposed, would make the offense for such trans- 
mission a felony. 

While the Bureau of the Budget is in full accord with the objective of dis- 
couraging such crimes, the committee may wish to examine carefully ihe pos- 
sibility that the bill might not further that objective. 

The Chairman of the Federal Communications Commission in the report he is 
making to your committee states that the original penalty of $10,000 or imprison- 
ment of not more than 2 years, or both, was amended by legislation proposed by 
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the Commission to a fine of $10,000 or imprisonment of not more than 1 year, or 
both, for first offenders. Enforcement was difficult because of a reluctance to 
prosecute and a reluctance by juries to convict first offenders under the more 
extreme penalty. 

The maximum penalty proposed by H. R. 7249 appears greater than for com- 
parable crimes and might again result in difficulties in the obtaining of convic- 
tions. Also under the present law, criminal prosecutions for first offenses may be 
instituted by information, while the proposed amendment would require that the 
Government proceed by indictment. 

Sincerely yours, 
PERCY RAPPAPORT, 
Assistant Director. 


THE SECRETARY OF COMMERCE, 
Washington, February 1, 1956. 
Hon. J. PErcy PRIEstT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This letter is in reply to your request of July 13, 1955, 
for the views of this Department with respect to H. R. 7249, a bill to amend the 
Communications Act of 1934 to increase the penalty for transmitting false dis- 
tress signals by radio. 

H. R. 7249 would increase from 2 to 10 years the maximum prison term for 
transmitting false distress signals. The present maximum fine of $10,000 would 
be left unchanged. This Department recommends enactment of H. R. 7249 
with an amendment. 

It is believed that severe penalties should be imposed for transmitting false 
distress signals since such signals set in motion costly and often dangerous search 
and rescue operations, and cause great distress to the families of those erroneously 
believed to be in danger. The proposed increase in the maximum prison sentence 
would enable adequate penalties to be imposed in flagrant cases. 

However, it is believed that transmission of certain other false radio signals 
would be comparable in nature to false distress signals and should be subject to 
the same penalties. 

False warnings of impending weather conditions, enemy attack upon the United 
States, ete., would appear to fall within this category, causing public unrest and 
perhaps setting in motion dangerous and costly protective activities. 

Under 18 United States Code 2074 counterfeiting of weather forecast falsely 
represented as issued by the Weather Bureau or other Federal agency is punish- 
able by fine of not more than $500 and imprisonment for not more than 90 days. 
This provision does not appear to impose an adequate penalty in view of the 
possible consequences, and further applies only if the report is alleged to be 
official, regardless of the effect it may have. 

We recommend therefore that on page 1, line 9, there be inserted after “dis- 
tress” the words “or warning of public disaster, including but not limited to air 
raid, flood, tidal wave, hurricane, earthquake, tornado, avalanche, forest fire, 
or blizzard.” 

This Department recommends enactment of H. R. 7249 amended as set forth 
above. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to your committee. 


Sincerely yours, Pe ‘i 
INCLAIR WEEKS, 


Secretary of Commerce, 


DEPARTMENT OF THE Arr Force, 
OFFICE OF THE SECRETARY, 
Washington, December 22, 1955. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 

DreAR Mr. CHAIRMAN: Reference is made to your request for the comments 
of the Department of Defense on H. R. 7249, 84th Congress, a bill, to amend 
the Communications Act of 1934 to increase the penalty for transmitting false 
signals by radio. The Secretary of Defense has delegated to this Department 
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the responsibility for expressing the views of the Department of Defense on this 
proposed legislation. 

H. R. 7249 would redesignate existing subsections “(b)” and “(ce)” of Section 
325 of the Communications Act of 19384 (47 USC 325), as subsections “(c)” and 
““(d)” respectively, and would substitute new subsections “(a)”? and “(b)” in 
lieu of existing subsection “(a)” of Section 325 of the Act. The proposed new 
subsection “(a)” would make any person who knowingly utters or transmits, 
or causes to be uttered or transmitted, any false or fraudulent distress signal, 
subject to a fine of not more than $10,000 or imprisonment not more than ten 
years, or both. The proposed subsection “(b)” would continue the existing bar 
against a rebroadcast of any part of a program of another broadcasting station, 
without the express authority of the originating station. 

In the past, the military departments have incurred considerable expense and 
interference with scheduled operations through the diversion of ships and air- 
craft to answer false distress signals. Enactment of H. R. 7249 should be a 
strong deterrent to any such future hoax being perpetrated by transmission of 
false distress signals. 

Accordingly, the Department of the Air Force, on behalf of the Department 
of Defense, strongly supports enactment of H. R. 7249. 

The Department of Defense is unable to estimate the fiscal effects of the 
passage of this proposed legislation. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that it has no objection to the sub- 
mission of this report. 

Sineerely yours, 
Duptey C. SHARP, 
Assistant Secretary of the Air Force. 


[H. R. 7536, 84th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934, as amended, so as to require that 
certain vessels carrying passengers for hire be fitted with radiotelephone installations 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title III of the Communications Act of 
1934, as amended, is hereby amended by adding at the end thereof the following 
new part: 


“Part ITI—RApDIO INSTALLATIONS ON VESSELS CARRYING PASSENGERS FOR HIRE 


“Sec. 381. Except as provided in section 382, it shall be unlawful for any vessel 
of the United States, transporting any passenger or passengers for hire, to be 
navigated in the open sea or on any tidewater within the jurisdiction of the 
United States adjacent or contiguous to the open sea, unless such ship is equipped 
with an efficient radiotelephone installation in operating condition. 

“Src. 382. The provisions of this part shall not apply to— 

“(1) vessels which are equipped with a radio installation in accordance 
with the provisions of part II of title III of this Act, or in accordance with 
the radio requirements of the Safety Convention; and 

“(2) vessels of the United States belonging to and operated by the Govern- 
ment, except a ship of the United States Maritime Administration, the Inland 
and Coastwise Waterways Service, or the Panama Railroad Company. 

“Seo. 383. The Commission may exempt from the provisions of this part, any 
ship or class of ships, if it considers that the route or condition of the voyage, 
or other circumstances, are such as to render a radio installation unreasonable, 
unnecessary, or ineffective, for the purposes of this Act. 

“Sec. 384. The Commission shall have authority for any ship subject to this 
part— 

: “(1) to specify operating and technical conditions and characteristics in- 
cluding frequencies, emissions, power, communication capability and range, 
of installations required by reason of this part; 

“(2) to approve the details as to the location and manner of installation 
of the equipment required by this part or of equipment necessitated by 
reason of the purposes and requirements of this part; 

“(3) to approve installations, apparatus and spare parts necessary to com- 
ply with the purposes and requirements of this part ; 
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“(4) to prescribe such additional equipment as may be determined to be 
necessary to supplement that specified herein for the proper functioning of 
the radio installation installed in accordance with this part or for the proper 
conduct of radio communication in time of emergency or distress. 

“Sec, 385. The Commission shall make such inspections as may be necessary 
to insure compliance with the requirements of this part. 

“Sec. 386. The following forfeitures shall apply to this part in additior to 
penalties and forfeitures provided by title V of this Act: 

“(a) Any vessel of the United States that is navigated in violation of the 
provisions of this part or of the rules and regulations o' the Commission made 
in pursuance thereof shall forefeit to the United States the sum of $500 recover- 
able by way of suit or libel. Each day during which such navigation occurs 
shall constitute a separate offense. 

“(b) Every willful failure on the part of the master »f a vessel of the United 
States to enforce or to comply with the provisions of t)iis part or the rules and 
regulations of the Commission made in pursuance th>reof shall cause him te 
forfeit to the United States the sum of $100.” 

Sec. 2. Section 504 (b) of the Communications Act of 1934, as amended, is 
amended by deleting “part II of ttile III and section 507”, and inserting in lieu 
thereof “parts II and III of title III and section 507”. 

Sec. 3. Section 3 (y) (2) is amended by deleting “part II of title ITI” and 
inserting in lieu thereof “parts II and III of title III”. 

Sec. 4. The amendments made herein shall take effect June 1, 1956. 


TREASURY DEPARTMENT, 
Washington, February 6, 1956. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHAIRMAN: Reference is made to the request of your com- 
mittee for the views of the Treasury Department on H. R. 7536, to amend the 
Communications Act of 1934, as amended, so as to require that certain vessels 
carrying passengers for hire be fitted with radiotelephone installations. 

The purpose of the bill is to require any vessel of the United States, with 
certain exceptions, transporting any passenger or passengers for hire, navigat- 
ing in the open sea or on any tidewater within the jurisdiction of the United 
States adjacent or continguous to the open sea, to be equipped with an efficient 
radiotelephone installation in operating condition. The bill would authorize the 
Federal Communications Commission to regulate the radiotelephone equipment 
and its operation. The bill provides for penalties for failure to comply with 
its requirements. 

The Treasury Department does not have primary administrative responsi- 
bility for regulation of radio equipment on vessels. However, the Department 
does, through the Coast Guard, have a deep interest in the improvement of mari- 
time safety. It is considered that the requirements of the bill if enacted would 
result in greater maritime safety. The installation of radiotelephone equip- 
ment would permit more rapid handling of radio communications in the event 
of a distress incident at sea. 

While the Bureau of the Budget has advised that there would be no objection to 
the submission of this report, it has further stated that it believes that a statu- 
tory provision limiting the coverage of the bill, similar to that in existing law, 
would be desirable in the interests of minimizing costs and expediting admin- 
istration. 

Very truly yours, 
Davin W. KENDALL, 


Acting Secretary of the Treasury. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF BUDGET, 
Washington, D. C., January 31, 1956. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of July 25, 1955, 

requesting the views of this office with respect to H. R. 7536, a bill to amend the 
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Communications Act of 1934, as amended, so as to require that certain vessels 
carrying passengers for hire be fitted with radiotelephone installations. 

In the report which the Federal Communications Commission has submitted 
to your committee, it recommends that consideraiton be given to a statutory 
lower limit on the types of vessels which would be covered by the bill. In this 
connection, the report points out that existing radio laws and treaties provide 
such lower limits. 

While the Bureau of the Budget endorses the objective of increasing maritime 
safety and would have no objection to legislation along the lines of H. R. 7536, 
it recommends that the bill include a statutory lower limit, similar to that in 
existing law. Such a lower limit should minimize costs and expedite admin- 
istration, while at the same time substantially meeting the objectives of the bill. 

Sincerely yours, : 
Percy RAPPAPORT, 
Assistant Director. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., July 29, 1955. 
Hon. J. Percy PRIEst, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN Priest: This is in reply to your committee’s request for 
the Commission’s comments on H. R. 7536, a bill to amend the Communications 
Act of 1934, as amended, so as to require that certain vessels carrying passengers 
for hire be fitted with radiotelephone installations. 

Enclosed are copies of the Commission’s comments concerning this bill. In view 
of the fact that your committee has urgently requested submission of these 
comments, we are transmitting them to you without having obtained prior clear- 
ance from the Bureau of the Budget. However, copies of our comments have been 
sent to the Bureau of the Budget. The Commission will be pleased to furnish 
any additional information or comments concerning this proposal which your 
committee may desire. 

Sincerely yours, 
Rosert T. BArtiey, Acting Chairman, 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON H. R. 7536, a BILL 
To REQUIRE CERTAIN VESSELS CARRYING PASSENGERS FOR Hire To Be FITTeD 
WITH RADIOTELEPHONE INSTALLATIONS 


1. H. R. 7536 would amend the Communications Act of 1934, as amended, 
by addition of a new part III to title III so as to require United States vessels 
transporting one or more passengers for hire and navigating in the open sea 
or on any tidewater within the jurisdiction of the United States adjacent or 
contiguous to the open sea, to carry a radiotelephone installation meeting 
requirements of the Commission. The law would not apply to vessels equipped 
with radio installations complying with title III, part II of the act or the radio 
requirements of the Safety Convention. 

2. Obviously, the intended purpose of the bill is to further the use of radio 
for safety purposes by requiring certain United States vessels not already com- 
pelled to be equipped with radio installations but who carry passengers for hire 
to be equipped with radiotelephone equipment. 

3. The Commission’s studies of ship distress cases show that radiotelephone 
installations, such as would be required by the bill, have demonstrated their 
usefulness for safety purposes many times in emergency situations which occur 
on the open sea as well as on inland waters. The Commission is, therefore, of 
the opinion that legislation such as proposed would serve the purposes of safety. 
However, the Commission wishes to make certain observations which may be of 
assistance in consideration of the bill. s 

4. The bill provides no lower limit as to the size of the vessels which would 
be affected other than the ability to carry at least one passenger. Comparable 
lower limits in existing compulsory radio laws and treaties are as follows: 

(a) Title III, part II, of the Communications Act and the Safety of Life at 
Sea Convention, 1948, are made applicable to passenger ships carrying or cer- 
tificated to carry more than 12 passengers in the open sea or on international 
voyages. 
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(b) The agreement between the United States and Canada for promotion of 
safety on the Great Lakes by means of radio is made applicable to vessels of 
more than 65 feet in length transporting persons for hire. 

In view of the lack of lower limits, as explained above, the bill would apply 
to a great number of relatively small boats. Some of those may be so small 
or may be navigated in such circumstances that suitable radio installations may 
be impracticable or may not be effective due to the lack of other radio stations 
in the vicinity with which to communicate to obtain assistance. Although such 
cases may be handled by suitable use of the relatively broad exemption provisions 
included in the bill, an appropriate lower limit might, it is believed, be statutorily 
established by confining the application of the bill to vessels required to be cer- 
tificated by the Coast Guard to carry passengers for hire. Such a lower limit 
would facilitate administration and avoid application of the requirements to 
vessels under 15 gross tons. 

5. The bill does not specifically require a qualified radio operator. Title LIT, 
part II of the Communications Act of 1934, as amended, the Safety of Life at 
Sea Convention, and the Great Lakes «agreement, each specify that in addition 
to the required radio installation, there also must be provided a qualified radio 
operator. Despite the failure of the instant bill to make a similar specific pro- 
vision, it is believed that the Commission has sufficient authority under the 
existing section 318 of the act, which deals with radio operators for radio stations 
in general, as well as under the proposed section 384, to take appropriate action 
in this regard. 

6. It is further noted that the bill does not make specific provision for watch or 
listening requirements. Although other compulsory radio laws have uniformly 
provided expressly for this aspect of a marine radio safety system, it is again 
believed that authority which the Commission has under existing provisions of 
the Communications Act, as well as under the provisions of the instant bill, 
will suffice in this regard. 

7. The Commission foresees no problems in administering such legislation 
as proposed except that engendered by the addition of numerous ship radio 
stations which the Commission must regulate and inspect to effect compliance. 
While the Commission has no precise data upon which to estimate the number 
of vessels that would be compelled to carry radio under the proposed legislation, 
it is believed that it would add in the order of 7,000 United States vessels as 
compared with approximately 1,800 United States vessels which are presently 
compulsorily equipped. It is further believed that a considerable number of 
such vessels would be located in Alaska, other Territories of the United States, 
and locations in the continental United States where there are either no inspec- 
tion facilities or where existing facilities would not be sufficient to do the job. 
Effective enforcement and administration of the legislation as proposed would, 
therefore, not be possible without a substantial increase in the Commission's 
regulatory and field inspection personnel and faciilties. 


[H. R. 7789, 84th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934, as amended, so as to require that 
certain vessels carrying passengers for hire be fitted with radiotelephone installations 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title III of the Communications Act of 
1934, as amended, is hereby amended by adding at the end thereof the following 
new part: 


“Part III—Rapio INSTALLATIONS ON VESSELS CARRYING PASSENGERS FOR HIRE 


“Sec. 381. Except as provided in section 382, it shall be unlawful for any vessel 
of the United States, transporting any passenger or passengers for hire, to be 
navigated in the open sea or on any tidewater within the jurisdiction of the 
United States adjacent or contiguous to the open sea, unless such ship is equipped 
with an efficient radiotelephone installation in operating condition. 

“Sec. 382. The provisions of this part shall not apply to— 
“(1) vessels which are equipped with a radio installation in accordance 
with the provisions of part II of title III of this Act, or in accordance with 

the radio requirements of the Safety Convention ; and 
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“(2) vessels of the United States belonging to and operated by the Gov- 
ernment, except a ship gf the United States Maritime Administration, the 
Inland and Coastwise Waterways Service, or the Panama Railroad Company. 

“Sec. 383. The Commission may exempt from the provisions of this part any 
ship or class of ships if it considers that the route or conditions of the voyage, 
or other circumstances, are such as to render a radio installation unreasonable, 
unnecessary, or ineffective, for the purposes of this Act. 

“Sec. 384. The Commission shall have authority for any ship subject to 
this part— 

(1) to specify operating and technical conditions and characteristics 
including frequencies, emissions, power, communication capability and range, 
of installations required by reason of this part ; 

(2) to approve the details as to the location and manner of installation of 
the equipment required by this part or of equipment necessitated by reason 
of the purposes and requirements of this part ; 

(3) to approve installations, apparatus, and spare parts necessary to 
comply with the purposes and requirements of this part; 

(4) to prescribe such additional equipment as may be determined to be 
necessary to supplement that specified herein for the proper functioning of 
the radio installation installed in accordance with this part or for the proper 
conduct of radio communication in time of emergency or distress. 

“Sec. 385. The Commission shall make such inspections as may be necessary to 
insure compliance with the requirements of this part. 

“Sec. 386. The following forfeitures shall apply to this part in addition to 
penalties and forfeitures provided by title V of this Act: 

“(a) Any vessel of the United States that is navigated in violation of the pro- 
visions of this part or of the rules and regulations of the Commission made in 
pursuance thereof shall forfeit to the United States the sum of $500 recoverable 
by way of suit or libel. Each day during which such navigation occurs shall 
constitute a separate offense. 

“(b) Every willful failure on the part of the master of a vessel of the United 
States to enforce or to comply with the provisions of this part or the rules and 
regulations of the Commission made in pursuance thereof shall cause him to 
forfeit to the United States the sum of $100.” 

Sec. 2. Section 504 (b) of the Communications Act of 1934, as amended, is 
amended by deleting “part IT of title III and section 507” and inserting in lieu 
thereof “parts II and III of title III and section 507.” 

Sec. 3. Section 3 (y) (2) is amended by deleting “part II of title ITI’ and 
inserting in lieu thereof “parts II and III of title IIT.” 

Sec. 4. The amendments made herein shall take effect June 1, 1956. 


{H. J. Res. 138, 84th Cong., 1st sess.] 
JOINT RESOLUTION Limiting the height of certain radio and television antenna towers 


Whereas due to the rapid growth of military and civil aviation and of the 
radio and television broadcasting industry the navigable air space of the United 
States has become a vanishing national resource; and 

Whereas the continued orderly growth and development of military and civil 
aviation and of the radio and television broadcasting industry is vital to our 
national economy and national defense, and should be encouraged; and 

Whereas this growth and development will result in continually increased 
congestion in the navigable air space due to the ever larger number of military 
and civil aircraft operating in the air space, and due to the erection into that air 
space of an increasing number of antenna towers, of increasing heights; and 

Whereas the national economy and national defense require the establishment 
by the Federal Government of a policy designed to minimize the hazards to air 
navigation, and the possibility of damage to said antenna towers, resulting from 
this increased use and occupancy of the air space: Now, therefore, be it 

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Federal Communications Commission 
shall not grant a license for the construction of a radio or a television station 
using an antenna tower extending over one thousand feet above the ground, and 
shall not renew the license for such a station, unless the Commission makes a 
special finding, after due consideration of the views and recommendations of 
the Department of Defense, the Civil Aeronautics Administration, the Air Coordi- 
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nating Committee, and any other interested party, that such tower, due to being 

shielded by existing obstructions, or for other reasons, is not a hazard to air 
2 . e 

navigation. 


[H. J. Res. 139, 84th Cong., 1st sess.] 
JOINT RESOLUTION Limiting the height of certain radio and television antenna towers 


Whereas due to the rapid growth of military and civil aviation and of the 
radio and television broadcasting industry the navigable air space of the United 
States has become a vanishing national resource; and 

Whereas the continued orderly growth and development of military and civil 
aviation and of the radio and television broadcasting industry is vital to our 
national economy and national defense, and should be encouraged; and 

Whereas this growth and development will result in continually increased 
congestion in the navigable air space due to the ever larger number of military 
and civil aircraft operating in the air space, and due to the erection into that 
air space of an increasing number of antenna towers, of increasing heights; and 

Whereas the national economy and national defense require the establishment 
by the Federal Government of a policy designed to minimize the hazards to air 
navigation, and the possibility of damage to said antenna towers, resulting from 
this increased use and occupancy of the air space: Now, therefore, be it 

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Federal Communications Commission 
shall not grant a license for the construction of a radio or a television station 
using an antenna tower extending over one thousand feet above the ground, and 
shall not renew the license for such a station, unless the Commission makes a 
special finding, after due consideration of the views and recommendations of 
the Department of Defense, the Civil Aeronautics Administration, the Air Co- 
ordinating Committee and any other interested party, that such tower, due to 
being shielded by existing obstructions, or for other reasons, is not a hazard to 
air navigation. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., April 11, 1955. 
Hon. J. Percy PRIEST, ; 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN Priest: This is in reply to your committee’s request for 
Commission comments concerning House Joint Resolution 138 limiting the 
height of certain radio and television antenna towers. 

The Commission’s comments concerning this proposal are enclosed. The Com- 
mission will be pleased to furnish any further information or comments con- 
cerning this matter that your committee may desire. The Bureau of the Budget 
has informed us that it has no objection to the submission of these comments to 
your committee. 

Sincerely yours, 
GrorGe C. McConNAUGHEY, Chairman. 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON HoUsE JornrT 
RESOLUTION 138 LIMITING THE HEIGHT OF CERTAIN RADIO AND TELEVISION 
ANTENNA TOWERS 


House Joint Resolution 138 would prohibit the Federal Communications Com- 
mission from granting a construction permit or a renewal of license for a radio 
or television station using an antenna tower extending over 1,000 feet above 
the ground, unless the Commission, after considering the recommendations of 
the Department of Defense, the Civil Aeronautics Administration, the Air Coordi- 
nating Committee, and any other interested party made a special finding that 
such tower was not a hazard to air navigation, due to being shielded by existing 
obstructions, or for other reasons. 

This Commission now has authority, pursuant to the provisions of the Com- 
munications Act of 1934, as amended, to deny applications for licenses which 
involve construction of towers which would constitute a menace to air naviga- 
tion and to require marking and lighting such towers. Section 308 (q) of the 
Communications Act gives the Commission specific authority to require the 
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painting and/or illumination of radio towers where they may constitute a 
menace to air navigation. Moreover, the question of hazards to air navigation 
is clearly one element of public interest which sections 307, 309, and 319 of the 
Communications Act direct the Commission to consider in granting applications 
for licensees and construction permits. The Commission’s authority to deny 
applications which would involve the construction of radio antenna towers that 
would constitute a menace to air navigation was specifically upheld in the case 
of Simmons v. Federal Communications Commission (79 App. D. C. 264, 145 F. 
2d 578), where the Court of Appeals stated (79 App. D. C. at 264): 

“We think that public convenience, interest, and necessity clearly require the 
Commission to deny applications for construction which would menace air navi- 
gation.” 

Pursuant to its statutory powers and duties, the Commission has promulgated 
rules which prescribe certain procedures and standards with respect to the Com- 
mission’s consideration of proposed antenna structures which are designed to 
serve as a guide to persons intending to apply for radio station licenses. These 
rules are contained in part 17 of the Commission’s Rules and Regulations, a copy 
of which is enclosed, and were formulated in conjunction with the Civil Aero- 
nautics Administration, the Department of Defense, other Government agencies, 
and the radio industry after exhaustive consideration of all facets of the problem 
and in light of many years of experience in this field by the parties concerned. 
We would also like to point out that an Industry-Government Committee, repre- 
senting all interested segments of industry and Government has recently been 
established by the Air Coordinating Committee, to review part 17 of the Com- 
mission’s Rules and determine whether it should be amended or amplified in 
light of changing conditions in both the aviation and broadcasting industries. 

In accordance with part 17 of the Commission’s Rules, proposed antenna 
structures, which in light of the criteria set forth in the rules require aero- 
nautical study, are referred by the Commission to the airspace subcommittee of 
the Air Coordinating Committee for its recommendation as to whether a pro- 
posed tower, will constitute a menace to air navigation. The voting members 
of the airspace subcommittee are representatives of various Government agencies. 
However, it should be pointed out that, while the Commission is a member of 
the airspace subcommittee, the Commission’s members do not, as a matter of 
policy, vote on cases involving radio antenna towers. Representatives of the 
aviation industry sit on the subcommittee but do not have a vote. 

It is important to note that while the airspace subcommittee makes recom- 
mendations with respect to proposed antenna structures, the final determination 
as to whether an application must be denied because it proposes a tower which 
will be a menace to air navigation must necessarily be made by this Commis- 
sion in accordance with its statutory duties. If the airspace subcommittee recom- 
mends denial of an application, and no adjustment satisfactory to both the sub- 
committee and the applicant can be reached, the applicant must be afforded a 
hearing as specified by section 309 (b) of the Communications Act. 

The existing procedures with respect to radio antenna towers have, in the 
Commission’s view, been functioning in a satisfactory manner. In almost all 
of the cases the radio and aviation interests have been able to reach a satisfac- 
tory accommodation of their respective interests without requiring the Federal 
Communications Commission to consider the matter formally. In some three 
recent cases, where this has not proven to be the case, the Washington airspace 
subcommittee has, by a majority of those members voting, recommended against 
approval of particular sites which had been applied for. Two of these cases 
have been designated for hearing to determine whether a grant of the applica- 
tions would be in the public interest in view of the proposed antenna site, and, 
in the third case, the Commission has initiated action under the provisions of 
section 309 (b) of the Communications Act looking toward such a hearing. 
And in no case to date has the Commission ever authorized the construction of 
an antenna tower which had been recommended for denial by the Washington 
airspace subcommittee, though, of course, it reserves the right to do so should 
it be determined after hearing that the overall public interest would be served 
thereby. 

The Commission believes that one of the important reasons for the satisfactory 
functioning of the present procedures is the fact that it recognizes the public 
interest in having antenna towers of sufficient height to assure adequate radio 
and television reception, as well as the public interest in providing for safe 
air transportation. In this respect it is emphasized that the Table of Television 
Allocations promulgated by the Commission, and designed to provide the United 
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States with a nationwide competitive television service, depends in large part on 
antenna towers of considerable height. Increasing the height of the antenna 
tower is the most effective means available for improving the service being 
rendered by a broadcast station, and high towers are particularly important for 
providing adequate service by television stations operating in the ultrahigh fre- 
quency portion of the radio spectrum. Thus, in any particular case involving 
the construction of a radio antenna tower which would extend into the navi- 
gable airspace, the public interest involved in air navigation must be weighed 
against the public interest in having efficient coverage by radio and television 
stations. That is not to say that the Commission believes that television towers 
must, in all cases, be constructed on the site selected regardless of the effect on 
air navigation, but rather that adjustments may be made in particular cases by 
the aviation industry or the broadcasting industry which will result in the 
maximum benefit to the public. In this respect we wish to reemphasize that in 
the case of radio antenna towers, unlike many other structures or objects of 
natural growth extending into the navigable airspace over which there is no 
control, the public interest in adequate radio and television service is clearly 
involved, as well as private property rights. Moreover, the existing procedures 
are designed to take into account, and have taken into account, the interests of 
both the aviation and broadcasting industries. 

In view of the fact that the present procedures and policies with respect to 
antenna towers have proven to be satisfactory, the Commission has doubts as 
to the necessity for enacting any new legislation to cope with this matter. More- 
over, it is believed that any new legislation should await the findings of the 
Air Coordinating Committee’s Industry-Government Committee, mentioned above, 
which is now making a comprehensive study of the antenna tower question. In- 
cluded among the tasks which have been assigned to this committee is the job 
of recommending any appropriate actions including legislation, which it may 
find to be necessary. 

However, while the Commission is of the opinion that any legislative action 
should await the findings of the Industry-Government Committee, we believe 
that certain comments concerning possible legislation are now in order. As 
indicated above, we believe that any policy for the handling of the antenna 
tower problem should take into full consideration, the interests of both the avia- 
tion and broadcasting industries. House Joint Resolution 138 would require 
the Commission before authorizing an antenna tower of over 1,000 feet, or renew- 
ing the license of a station using such a tower, to make a special finding that the 
tower was not a hazard to air navigation. It is not entirely clear whether the 
resolution would permit the Commission, in making that determination, to take 
into consideration all the public interest factors involved, both with respect to 
aviation and broadcasting or whether it would be restricted to considering the 
sole question of whether a hazard to air navigation existed. If the resolution 
would permit consideration of all the pertinent public interest factors, the reso- 
lution would apparently not effect a change in existing criteria or procedures. 
If, on the other hand, the resolution is intended to confine the Commission to 
determining whether an air hazard exists, it would appear to be unduly restric- 
tive. In the first place since any structure, rising above the mean terrain is, to 
some degree at least, a hazard to air navigation the language would at least pave 
the way for court argument that any tower over 1,000 feet which increases the 
potential hazards to air navigation in any respect would have to be found to be a 
hazard even though such increased hazard could be minimized or totally elimi- 
nated by minor shifts in air routes. Thus, it might be argued that the escape 
clause under which towers over 1,000 feet could be approved if the Commission 
finds the tower is not a hazard “due to being shielded by existing structures, or 
for other reasons” might not permit consideration of the extent or scope of the 
added navigational hazard, as well as the fact of whether any additional hazard, 
whatsoever, exists. It is, moreover, not believed that it would serve the public 
interest to exclude from consideration the need for using a high tower to bring 
radio or television services to the public. The Commission should retain the 
authority to weigh the respective interests of both aviation and broadcasting and 
to consider both the extent and seriousness of the hazard which might result, and 
the alternatives that might be available to the broadcaster or the aviation interest. 

On the basis of past experience, the Commission has serious doubts that any 
absolute standard, such as 1,000 feet above ground, is appropriate for determining 
whether antenna towers are, or are not, a hazard to air navigation. It is the 
Commission’s opinion that each antenna tower must be considered on its own 
merits, as is now the case under the procedures established by part 17 of the 
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Commission's Rules. There are numerous variable factors which must be taken 
into account of which the height of the tower is only one. Thus, a 1,000-foot 
tower located far from any landing area and from any air routes may be a mini- 
mal air hazard while a 200-foot tower located near an important airport may be a 
serious menace. Similarly, a comparatively small tower erected on a high point 
of land could constitute a definite menace. 

In summary, therefore, the Commission believes that the procedures now being 
followed by the Commission and the airspace subcommittees have been successful 
in protecting the public interest both in the aviation and the broadcasting fields. 
Moreover, it is our opinion that any legislative action should await the com- 
pletion of the study of the antenna tower question now being conducted under the 
auspices of the Air Coordinating Committee. Finally, any legislation which may 
ultimately be enacted should recognize fully the public interest in both aviation 
and broadcasting. 


THE SECRETARY OF COMMERCE, 
Washington, April 15, 1955. 
Hon. J. PERCY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Priest: This is in response to your letter of January 29, 
1955, requesting the comments of the Department on House Joint Resolution 138, 
which would forbid the Federal Communications Commission from granting a 
license for the construction of radio and television stations using antennas ex- 
tending over 1,000 feet above the ground, or renewing a license for any station 
unless the Commission makes a special finding that the tower is not a hazard to 
air navigation. 

Recent developments in the radio and television broadcasting industry which 
require the utilization of transmitting antennas extending 1,000 feet or more 
above the surrounding terrain have raised a problem of major concern to both 
the aviation industry, as well as agencies of the Government primarily concerned 
with these activities. 

In recognition of this problem, the Air Coordinating Committee in its January 
13, 1955, meeting recommended the establishment of a joint industry-Government 
committee to investigate the tall-tower problem and recommend appropriate 
action. The Air Coordinating Committee recommended as follows: 

“The ACC establish a high level temporary Industry-Government Committee, 
representing all segments of industry and Government concerned with the tall- 
tower problem which would: (1) Identify, investigate, and study the issues 
(legal, safety, and economic) involved in the joint use of airspace by the aviation 
and broadcasting industries; (2) recommend appropriate action, including legis- 
lation, if such is necessary, which will establish the position of the Federal 
Government and be beneficial to the continued growth of the industries concerned 
consistent with the primary requirements of our national economy and national 
defense.” 

As a result of this recommendation an investigating committee was established 
consisting of Commissioner Robert E. Lee of the Federal Communications Com- 
mission, F. B. Lee, Administrator of the Civil Aeronautics Administration, the 
Civil Aeronautics Board, representatives of the United States Air Force, the 
United States Navy, the United States Army, and important segments of the 
radio and television industry and the aviation industry. 

In view of the fact that this problem is being studied by top-level industry and 
Government agency members in accordance with the recommendation of the Air 
Coordinating Committee, we believe that enactment, at this time, of this or 
similar legislation is inadvisable. It is contemplated that the committee may 
find that this problem also concerns the use of transmitting towers of less than 
1,000 feet above the ground and tall towers which are used for purposes other 
than a transmitting antenna and, therefore, legislation such as proposed might 
prove to be inadequate and premature. 

We believe that existing rules, regulations, and procedures of the Federal 
Communications Commission and the Civil Aeronautics Administration can be 
utilized, with a reasonable degree of satisfaction, until such time as a more 
acceptable method of handling this problem is found by the investigating com- 
mittee. Furthermore, we believe that the legislation, at least for the moment, 
is too restrictive in that it does not permit the Federal Communications Com- 
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mission to license a station unless the Commission makes a finding that a pro- 
posed tower “is not a hazard to air navigation.” Current procedures which we 
believe more adequately take into consideration the essential interests of all 
parties concerned, permit a tower to be constructed even though it is in fact a 
hazard so long as it is found to be an acceptable one. 

For the above reasons we believe that enactment of the proposed legislation 
should be deferred until the problem has been thoroughly investigated to insure 
that the best possible solution has been found. The Bureau of the Budget has 
advised that there is no objection to the submission of this report to your com- 
mittee. If we can be of any further assistance, please call upon us. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, February 6, 1956. 
Hon. J. PErRcy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DEAR MR. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to House Joint 
Resolution 138, 84th Congress, a resolution limiting the height of certain radio 
and television antenna towers. The Secretary of Defense has delegated to the 
Department of the Air Force the responsibility for expressing the views of the 
Department of Defense thereon. 

The purpose of the resolution would be accomplished by directing the Federal 
Communications Commission not to grant a license for, or renew the license of, 
any radio or television station using an antenna tower over 1,000 feet above the 
ground, unless a special finding shall be made that due to shielding by existing 
obstructions or for other reasons such tower is not a hazard to air navigation. 

As stated in Civil Air Policy, “the United States has a strong national interest 
in the airspace for at least three reasons: It is a highway for interstate com- 
merce: it is a zone vital to the defense of the country; it is necessary to the 
postal service.” The continuous and foreseeable encroachment into the airspace 
by ever-increasing numbers of tall television towers must be viewed, therefore, 
not only as the precipitation of a conflict between the aviation and broadcasting 
industries but as a detriment to aviation safety which is of vital Federal concern 
in these three distinct areas. 

Although the Communications Act of 1934 has been amended frequently, a 
statutory void continues to exist insofar as criteria are concerned for the con- 
struction of towers which by their effect on the utilization of the navigable air- 
space have a direct bearing upon the public welfare. The Federal Communica- 
tions Commission continues to be the sole Federal body enjoined by statute to 
adjudicate the construction of transmitting towers—not only on the basis of 
communicative and economic factors but also in light of their purely aeronautical 
effects. 

A Joint Industry-Government Tall Structure Committee, established by the 
Air Coordinating Committee, has been conducting a study of the issues involved 
in the joint use of airspace by the aviation and broadcasting industries. This 
Committee is expected to recommend appropriate action, including such legisla- 
tion as may be necessary, to insure the continued growth of the industries con- 
cerned, consistent with the requirements of national defense. The Departments 
of the Army, Navy, and Air Force are represented on the Joint Industry-Govern- 
ment Tall Structure Committee. This Committee has produced, in approximately 
10 months of study, the skeleton framework for a new national aviation policy 
regarding tall antenna structures and a limiting height criteria. It is the under- 
standing of the Department of Defense that the final recommendations of the 
Joint Industry-Government Tall Structure Committee will be ready for sub- 
mission to the Air Coordinating Committee within the next 60 days. 

In view of its participation in the Joint Industry-Government Committee 
study, the Department of Defense feels that it must in good faith refrain from 
comment on the problem of antenna structures above 1,000 feet in height until 
such time as the final recommendations of that Joint Committee have been 
approved by the Air Coordinating Committee. 
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This report has been coordinated within the Department of Defense in accord- 
ance with procedures established by the Secretary of Defense. 
The Bureau of the Budget has advised that it has no objection to the submis- 
sion of this report. 
Sincerely yours, 
DubLey C, SHARP, 
Assistant Secretary of the Air Force. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., April 5, 1955. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Forcign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of January 29, 1955, 
requesting the views of this office with respect to House Joint Resolution 138, 
limiting the height of certain radio and television antenna towers. 

The Secretary of Commerce, in his report to your committee on this resolution, 
points out that a special committee, the Joint Industry-Government Tall Struc- 
ture Committee, established pursuant to a recommendation of the Air Coordinat- 
ing Committee, is currently studying the issues involved in joint use of airspace 
by the aviation and broadcasting industries. This Committee is expected to 
recommend appropriate action, including such legislation as may be necessary, 
which will establish the policy of the Federal Government and be beneficial to 
the continued growth of the industries concerned consistent with the require- 
ments of our national economy and national defense. 

This Office concurs with the views contained in the report of the Secretary of 
Commerce, and recommends that enactment of legislation bearing on this matter 
be deferred until the current study is completed. 

Sincerely yours, 
HAROLD PEARSON, 
Assistant Director. 


CIviIL AERONAUTICS BOARD, 
Washington, February 7, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Priest: This will acknowledge receipt of your letter of January 29, 
1955, in which you requested the Board’s comments on House Joint Resolution 
138, limiting the height of certain radio and television antenna towers. 

The airspace problems created by tall towers are of serious concern to the 
Board. At a meeting of the Air Coordinating Committee on January 13, 1955, 
the Board and other participating agencies voted unanimously to establish a 
joint industry-Government committee to study the questions involved and to 
recommend appropriate action, including legislation if such were found to be 
necessary. The Board is represented on this committee and the committee has 
been instructed to submit its report within 90 days. 

Because the matters encompassed by House Joint Resolution 138 are presently 
under consideration as indicated above, the Board believes that it would be 
more useful to your committee to await the findings of this joint industry- 
Government committee before submitting substantive comments on the joint 
resolution. If this meets with your approval, the Board will submit a further 
report on House joint resolution 138 promptly upon completion of the above- 
mentioned study. 

Sincerely yours, 
CHAN GuRNEY, Acting Chairman. 


Mr. Harris. In order to make the task of the Federal Communica- 
tions Commission easier, we have scheduled hearings on all these bills 
to enable the Commission to present views on them in a single hear- 
ing instead of requiring them to come back day after day on each pro- 
posal. 
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I am very glad to observe the Chairman of the Commission and 
other member Ss s of the Commission here this morning. 

We have given you a rather large order this morning in the sev- 
eral bills presented and I think we are fortunate in having the Chair- 
man of the Conimission here to lead off on these highly important 
and technical provisions. 

Mr. McConnaughey, we are very glad to welcome you and the other 
members of the Commission. We will give you the privilege of pre- 
senting the other members so that the ‘record may show their pres- 
ence. 


STATEMENTS OF HON. GEORGE C. McCONNAUGHEY, CHAIRMAN; 
HON. JOHN C. DOERFER, COMMISSIONER ; AND WARREN E. BAKER, 
GENERAL COUNSEL, FEDERAL COMMUNICATIONS COMMISSION 


Mr. McConnaveuey. Mr. Chairman and members of the Inter- 
state and Foreign Commerce Committee. I deem it a privilege to 
be able to present to you our views first on H. R. 6810——— 

Mr. Harris. Would you like the privilege, Mr. Chairman, of pre- 
senting your colleagues who are with you, so that the record may 
show their presence ? 

Mr. McConnavucuey. Yes, Mr.Chairman. Commissioner Webster, 
Commissioner Bartley, Commissioner Doerfer. I believe those are 
all of the members of the Commission that are here. There are mem- 
bers of the staff present. 

Mr. Harris. Thank you very much. I note that several members 
of your staff are here : and we are very glad to welcome them here this 
morning. 

Mr. McConnavcuey. I would like to make a statement concerning 
H. R. 6810. It is a proposal to amend section 315 (a) of the Com- 
munications Act of 1934, which concerns the vital field of political 
broadcasts. As you know, the section now provides that if the licensee 
of a radio broadcasting station permits a ten ally qualified candidate 
for a public office to use his station, he must afford all other legally 
qualified candidates for the same office equal opportunity to use his 
station. Moreover, a station licensee is prohibited from exercising 
any power of censorship over material which is broadcast pursuant 
to the section. The section does not, however, impose any obligation 
upon any licensee to permit his station to be sed by any candidate. 
These rovisions of section 315 have been in effect since the enactment 
of the Radio Act of 1927, despite numerous attempts to amend or elim- 
inate them. 

The present proposal would significantly alter the existing statute. 
It would exempt entirely from the provisions of section 315 (a) any 
appearance by a legally qualified candidate on the following types of 
programs: News, news interview, news documentary, panel discussion, 
debate, or similar type program, if the format and production of the 
program and the participants therein are determined by the broadcast- 
in ‘station, or by the network, if it is a network program. 

The proposal i is apparently intended to permit br oadecasters to pro- 


vide more complete coverage of the election campaigns of major 
party presidential candidates. Proponents of the legislation point 
out that in. 1952 there were 18 legally qualified candidates for the 
Presidency. This fact served to inhibit stations and networks from 
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giving free time to major party candidates, since, if they did, they 
automatic ally incurred the statutory obligation to give equal time 
to the 16 minor party candidates. U nder the provisions of H. R. 
6810, however, free time on one of the types of programs enumerated 
could be given to major party candidates without having any duty 
to provide equal time to the many minor party candidates. 

The Commission firmly believes that it is in the public interest for 
broadcast stations to provide the widest possible coverage of election 
campaigns. However, we also consider it of great importance that 
broadest coverage of elections be free from discrimination between 
candidates and between political parties. We believe the present pro- 
posal might result in more free time being granted to the major party 
presidential candidates. However, it would also permit discrimina- 
tion between candidates and parties to an extent not possible under 
the existing law. 

If H. R. 6810 were enacted into law, the relatively clear and precise 
standards now present in section 315 (a) would be entirely inappli- 

cable to the types of programs enumerated in the bill both with respect 
to minor party candidates and also the candidates of the major par- 
ties. Instead of having to comply with the existing equal time re- 
quirements, broadcs ssters would have only to meet a vague standard 
of overall “fairness” in handling the exempt types of programs—a 
fairness imposed upon licensees by their general responsibility to 
operate their sations in the public interest. 

This overall standard of “fairness” would have to be enferced by 
the Commission. But the question inevitably arises: what sort of 
treatment, short of equal treatment is nevertheless “fair”? Is it fair 
for a station or network to give time to candidate X to debate a 
spokesman for candidate Y, but refuse to permit candidate Y to speak 
for himself? And how prominent or powerful must a third party be 
before fairness will require that its candidates be provided with some 
free time? 

These are merely examples of the countless variety of questions 
which the Commission would be called upon to decide should this bill 
become law. And let me assure you there will be an avalanche of such 
questions, too, for our experience has shown that numerous disputes 
arise even under the relatively precise terms of the existing law. We 
further believe that such questions will be difficult, and perhaps even 
impossible, to decide. 

Another factor which must be considered is time. It does a candi- 
date no good to be told the day after an election that he should have 
been given an opportunity to speak on a station. Under the existing 
statute, the Commission can require a station to comply immediately 
with the equal-time requirement. However, it must be recognized that 
“fairness” has been held to be an aspect of a ’station’s overall program- 
ing. This overall programing is considered by the Commission at the 
time when a station’s license comes up for renewal. Under such cir- 
cumstances, it seems doubtful that the “fairness” standard would be 
of much use in the practical context of an election campaign. 

Then there is the matter of censorship. Complaints in that regard 
would also arise, since the types of programs enumerated in the pro- 
posal would be exempt from all of the provisions of section 315 (a), 
including the existing bar against censorship. 
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In this connection, it should be noted that since broadcasters would 
not be barred from censoring under the proposed law, they would have 
no protection against liability for libel or slander committed on the 
exempted programs. This would be true even if a bill such as H. R. 
4814, which is expressly designed to protect them from such liability, 
were enacted into law. 

As I have noted, the purpose of the proposed law is ostensibly to 
permit stations to give more free time to the candidates of the major 
parties in presidential elections. However, the bill makes no distinc- 
tion between paid time and free time, although paid time would not 
appear to constitute any — problem to stations, since few, if 
any, minor parties have the funds necessary to purchase more than a 
very small amount of radio or television time. 

Similarly, the bill is not limited to presidential elections. It would 
be applicable to all elections, primary or general, for all offices, whether 
national, State, or local. 

The Commission, therefore, believes that any limited benefits which 
might result from this legislation woud be more than outweighed by 
the dangers of discrimination to candidates and by the administrative 
difficulties in enforcement. 

Thank you, gentlemen. 

Mr. Harris. Mr. Chairman, that completes your statement on this 
particular bill ? 

Mr. McConnavucuey. Yes, sir. 

Mr. Harris. This bill proposes to amend section 315 of the act ? 

Mr. McConnaveuey. Yes, sir. 

Mr. Harris. Are there any questions? 

Mr. Wituiams. Mr. Chairman. 

Mr. Harris. Mr. Williams. 

Mr. Wiuturams. Mr. Chairman, how would this change the existing 
law? How does the existing law treat this situation ? 

Mr. McConnaveuey. The existing law merely provides that equal 
time—equal opportunity—will be given for candidates and there is 
no power of censorship. 

Now, under this law, the station could decide, or the network, 
could decide that they are going to use people on news and news 
commentaries, news documentary, and they could be the judges. 

And they do not have to give equal time to other candidates. In 
other words, they would be the people sitting there making the 
decisions. 

Mr. Wuu1aMs. Mr. Chairman, let me congratulate you on the very 
clear and concise statement you made and tell you that on the basis 
of your statement I think I’m pretty well convinced. 

Mr. McConnaveney. Thank you, sir. 

Mr. Harris. Mr. Hale. 

Mr. Hate. No questions. 

Mr. Harris. Mr. Dolliver. 

Mr. Dotiiver. Mr. Chairman, I take it from your statement that 
ou feel that the present statute in the field covered by your statement. 
as worked relatively well. 

Mr. McConnaveuney. It has, sir, over the years. It is needless to 
say in this vital field, which is very sensitive, there have been a lot of 
questions asked during election campaigns, but it has worked remark- 
ably well since 1927, sir. 
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Mr. Dotutver. In other words, you are like Hamlet, you would 
“rather bear the ills we have than to fly to others that we know not of”. 

Mr. McConnavueuey. I believe so. 

Mr. Fiynt. Mr. Chairman. 

Mr. Harris. Mr. Flynt. 

Mr. Fiynt. Mr. Chairman, does your statement, as far as you 
know, express the majority opinion and the position of the other 
members of the Commission ? 

Mr. McConnavcuey. It does,sir. I say it does, sir. 

Mr. Fiynt. So far as you know there is no minority or dissenting 
position taken by any member of the Commission ? 

Mr. McConnavueuey. So far as I know, there is no minority or 
dissenting position taken by any member of the Commission. 

Mr. Fiynt. Mr. Chairman, I would like to join my colleagues, Mr. 
Harris, Mr. Williams, and other members of this committee, in con- 
gratulating you for the precision and the clarity with which you have 
presented the position of the Federal Communications Commission to 
this committee. 

Mr. McConnaveuey. Thank you, sir. 

I will have to make one correction, Mr. Chairman. The general 
counsel just called my attention to the fact that Commissioner Doerfer 
does not completely agree with this statement. I am sorry. 

Mr. Harris. Mr. Beamer. 

Mr. Beamer. No questions. 

Mr. Harris. Mr. Heselton. 

Mr. Heseitron. No questions. 

Mr. Harris. I do want to say that I am glad to have the views 
expressed by the Commission on this problem. But, I note that you 
do recognize there is problem under existing procedure and that 
problem is with reference to this question of equal time for all candi- 
dates. 

In addition to the statement that you made a moment ago regard- 
ing the many minority candidates for a national party, is it not true, 
Mr. Chairman, that most every television station, and many radio 
stations, have these weekly programs called forums, or by various and 
sundry names, like the American Forum of the Air, Congress Answers, 
Across the Aisle et cetera, in which people who are in the political field 
discuss these public questions ? 

Mr. McConnavcuey. That is true, sir. And some of them are 
very fine, Mr. Chairman. 

Mr. Harris. Meet the Press is one. 

Mr. McConnaucuey. Yes, and I think some of them are very fine. 

Mr. Harris. And someone has called my attention to The Forum and 
Town Meeting of the Air. 

Mr. McConnavueuey. Yes, sir. 

Mr. Harris. And there are many of them all over the country. 

Mr. McConnavuGuHey. Yes, sir. 

Mr. Harris. And, under present procedures it is a fact that when a 
political campaign is underway, the people who participate in pre- 
senting these programs will be prevented from appearing without 
leaving the station liable to the equal time provisions and therefore 
having to give that time to their opponents. 

Mr. McConnavueuey. That is correct. 
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Mr. Harris. In other words, these public-service programs which 
have been developed over a period of a few years now and have, I 
think, become of greater and greater interest to the American public 
since the last campaign 2 years ago, will virtually be taken off the 
air until after the campaign is over. 

Mr. McConnauauey. I could not answer that. 

Mr. Harris. I beg your pardon? 

Mr. McConnavcuey. I say I do not know that that is true. I do 
not know whether they will have to be taken off or not. I suppose it 
would depend on the circumstances, Mr. Chairman, as to when or 
‘ whether they will have to take them off. I do not know. I can con- 
ceive how they might have to. 

Mr. Harris. I will repeat the question. Under the law which you 
have said was clear and concise—and that is true—you have these 
programs in which Members of Congress or members of one of the 
major parties appear and discuss these public issues from the stand- 
point of a Member of Congress—whether Democrat or Republican— 
or from the standpoint of the administration or from the standpoint 
of the party opposed to the administration, and the stations cannot 
continue those programs without being liable to provide equal time 
to the various and sundry candidates of the opponents of that political 
party. 

Mr. McConnaveuey. I think that is right. That is true. I think 
that is right. They would have to give them equal time. 

Mr. Wix1aMs. Will you yield? 

Mr. Harris. I will be glad to yield to the gentleman. 

Mr. Wittrams. Do you know of any lawsuits that have ever arisen 
from that type program or any such judgments having been rendered 
against radio stations? 

Mr. McConnauecuey. No, sir; I do not. 

Mr. Harris. Do you know of any radio station that has ever refused 
to give equal time under such conditions when there was a demand 
made ? 

Mr. McConnaveuey. I will tell you, Mr. Chairman, I know there 
is a lot of discussion because of it, but I do not know of any judgments 
ever having been rendered against any of them. There were a lot of 
accusations and a lot of them were accused of not giving equal time. 
Let me put it that way. But, I do not know of any judgments ever 
having been rendered against any of them. 

Mr. Harris. In other words, the question has never gone far enough 
during a campaign to make a test case out of ¢ 

Mr. McConnavucuey. Not to my knowledge. There are always 
accusations during the campaign, of all descriptions, as you know. 
I mean, agains radio stations for discrimination. 

Mr. Harris. But, is it a fact that many of these stations on their own 
volition voluntarily take these programs off during the campaign ? 

Mr. McConnaveuey. I do not know that. I would think it would be 
true. 

Mr. Harris. I can tell you from personal experience that they do. 

; Mr. McConnavucuey. Well, you would know better than I would on 
that. 

Mr. Frynvr. Mr. Chairman. 

Mr. Harris. Mr. Flynt. 
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Mr. Fuyn'r. Mr. Chairman, has it been your observation that the 
producers and the directors of these programs to which we have just 
recently referred, lean over backward to present both sides of most 
issues ¢ 

Mr. McConnavucGuey. Well, those I have listened to, do. I cannot 
answer about every one of them. 

Mr. Fiynr. From your observation ? 

Mr. McConnavueuey. Well, just my personal observation; yes, sir. 

Mr. WititaMs. Do you think that that would hold true in connection 
with Drew Pearson’s program, which I believe is a sponsored program ? 

Mr. McConnaveney. I never listen to his program. 

Mr. Witriams. Mr. Chairman, on that you are to be congratulated. 
I suppose in view of that statement, you are not qualified to answer 
the question. 

Mr. McConnavucuey. No sir; I am not qualified. 

Mr. Witt1aMs. That is all, Mr. Chairman. 

Mr. Harris. Mr. Hale. 

Mr. Hare. Mr. McConnaughey, many Members of Congress have 
news broadcasts, and I think most of the Members try very hard when 
they have a news broadcast, to keep it as a news broadcast. 

Now, all of us have the experience that about 3 months before a 
primary election, we get kicked off the air, because the stations feel 
that they have to, under the present law, they have to give our op- 
ponents an equal opportunity to make such a broadeast. 

Now, do you think that is in accordance with the public interest ? 

Mr. McConnaveouey. Yes, I think it is. I think it is probably in 
the public interest, because I am a great believer in equal opportunity, 
Congressman. 

I know it is a fact that you are a Member of Congress and you give 
a news broadcast, and it is very fine. But I believe in a c: ampaign 
year we have pretty nearly got to give people equal time. That is 
just my personal opinion. 

Mr. Harris. Mr. Chairman, in the sense that we speak of candi- 
dates receiving a great deal of benefit from the publicity in the pro- 
grams—from such programs as we have where public issues are dis- 
cussed—do you feel that that program is for the benefit of the candi- 
date or for the benefit of the public, in providing information on that 
particular issue? 

Mr. McConnavonuey. I believe, sir, that it is designed to be, funda- 
mentally, for the information and for the benefit of the public, but it 
inures to the benefit of the candidate, needless to say. I think it is 
for the benefit of the public basically and fundamentally. I think 
that is the intention of the program. 

Mr. Harris. Do you feel that these programs and the issues dis- 
cussed on programs like Meet the Press are for the information and 
general benefit of the public? 

Mr. McConnavucuey. I do, basically; yes. I feel that they are in 
the interest of the public. I feel so, basically. Some of them I won- 
der about. 

Mr. Harrts. Yes, I appreciate that. I do, too. 

Mr. McConnaveuey. I think that there is one that is. 

Mr. Harris. I have been on two of them recently, and I wondered 
about that myself. 
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Now, do you feel that if they are in the public interest there is any 
way to approach it whereby those public service programs may be per- 
mitted, without the flight into further evils, as was quoted by our 
distinguished friend a moment ago (Mr. Doliver), that we know not 
of? Do you feel that there is a way that that could be done? 

Mr. McConnaveuey. Mr. Chairman, I do not know, and I frankl 
have no suggestions. I wish there were some way that you could pic 
some of those fine programs, and they could be put on the air, but I 
do not know how. 

Mr. Harris. Well, do you not feel that under certain limitations, 
that if there were appropriate restrictions, and under the high ethi- 
cal standards that the industry promotes, that they should be given 
some leeway themselves toward running the industry in that regard ? 

Mr. McConnaveuey. I do not think so. 

Mr. Harris. You do not think so. 

Mr. McConnauguey. No, sir. I think it is not only the burden, but 
I think that if you put it up to the judgment of the individual as to 
what is fair and what is not fair, and then you come to interpreting 
that, that puts a station operator, or a network, in—I think—a very 
difficult if not almost impossible position. That is what I am appre- 
hensive of. 

Mr. Harris. But you do feel that these programs are highly benefi- 
cial and in the public interest ? 

Mr. McConnavueuey. Many of them are that I have listened to. I 
have had that feeling, sir. 

Some of them are not. 

Mr. Harris. I suppose the best way that we can find out is from the 
public, when we take them off the air and then see if there is any clamor 
for them, or if there is any demand for them. 

But, in your agency, you do not feel that there is any way to compro- 
mise this at all? 

Mr. McConnaveuey. I know of none, sir. 

Mr. Harris. If there could be some way to permit the desirable pro- 
grams to continue without leaving the pitfalls, would you be for that? 

Mr. McConnaucuey. Yes, fundamentally, if we could get away 
from the difficulties which I pointed out, and avoid the discriminations. 

Mr. Harris. Including censorship and its liabilities? 

Mr. McConnavucouey. That is right. 

Mr. Hare. Mr. Chairman. 

Mr. Harris. Mr. Hale. 

Mr. Hate. Would you object, Mr. McConnaughey, to legislation of 
this character if it were confined to candidates for the presidency of 
the United States in presidential campaigns. 

Mr. McConnaveuey. Confined to that alone? 

Mr. Hate. Yes. 

Mr. McConnaveuey. I think so. 

Mr. Hater. In other words, suppose the President of the United 
States—— 

Mr. McConnavucuey. Pardon me, sir. I am sorry. I have not 
given that thought. Iam not in a position to answer that question this 
morning, “Yes” or “No,” because I have not given that thought. I 
would hesitate to say that I would favor that. 

Mr. Harr. Let me put this case. Suppose the President of the 
United States, whoever he may be, the present incumbent, or someone 
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else, of any political party, a week or a month before the presidential 
election, wanted to make a broadcast to the country on some question 
of national importance—say a question of national defense, or a ques- 
tion of foreign policy. 

Under the existing law be cannot have the free use of the radio or 
television facilities unless like facilities are accorded to some candidate 
of an obscure political party who is not going to get more than 50,000 
or 100,000 votes in the whole United States. 

Now, i is not that a little tough? 

Mr. McConnaveuey. I do not so read the law. I think if the in- 
cumbent President of the United States, whoever he may be, has a mat- 
ter of great national importance, such as the defense or protection of 
the United States to present, and desires to go on the air, I do not 
conceive that that would require stations to give equal time to other 

candidates. That is my own personal opinion. 

Mr. Hare. Well, if he is not a candidate. Whether he is a candidate 
or not? 

Mr. McConnaueuey. I say, whether he is a candidate or not, if it 
is a matter of national defense, or protecting the defenses of this coun- 
try, or any matter of great national interest. 

‘Mr. Harz. Well, in 1 the case of a presidential election, I take it that 
you would be willing to make that exception ¢ 

Mr. McConnavucuey. No; I do not feel that way at all. It depends 
on what he is saying. Under your question to me, if he had something 
of great nation: ui importance concerning the defenses and protection of 
this country, now, to me, that would place an entirely different light 
on the whole question, regardless of who is President. 

Mr. Hate. I am quite confident that under the existing law the sta- 
tions would hesitate to give him free time for that purpose. 

Mr. McConnaveuey. I do not know. 

Mr. Harr. They will not give it to me; when I get within 3 months 
of a primary election, I’m not allowed to go on the air even to say that 
Congress yesterday passed such and such a bill. 

Mr. McConnavucuey. That is right. Well, I will have to go back 
tomy feeling—and I say I’m not in a position to answer your question 
about presidential candidates, without thinking it over—but my off- 
hand opinion is that I do not think that they should be given different 
treatment than other candidates. I think it should’ apply to all 
candidates. 

Sometimes we have other parties and we could conceivably have sev- 
eral parties in this country that should have the right to be heard 
quite a few of them. We could have the Progressive Party, the Bull 
Moose Party, and you can go on, and on, and on, 

I feel that we have something that is pretty sound and we ought (o 
be awfully careful before we start changing it. 

Mr. Hause. All I can say is that you Pmake it very difficult for the 
actual incumbent in a public office, who is unfortunate enough to be 
a candidate to succeed himself. 

Mr. McConnavucuey. Well, we certainly have no desire to do that, 
sir. 

Mr. Hate. That is particularly true of the President of the United 
States. 

Mr. McConnavcuey. I see some weaknesses. I admit to them. 
They are there. It isa very, very difficult problem. 
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Mr. Harris. Any further questions, Mr. Hale? 

Mr. Hare. No further questions. 

Mr. Rocers. Mr. Chairman. 

Mr. Harris. Mr. Rogers. 

Mr. Rogers. Mr. Chairman, do you feel that this new proposed 
legislation could very easily result in giving the owner of the station 
the power to discriminate at his own will? 

Mr. McConnavucuey. Yes, sir. 

Mr. Rogers. And would actually change the authority from the 
Commission that is set up to regulate this, to the individual who hap- 
pened to own the station ¢ 

Mr. McConnaveuey. That is correct, sir. 

Mr. Witurams. Under this bill, a station in its discretion gives equal 
time, as I understand it, to what they may consider to be the major 
political candidates or parties, is that right / 

Mr. McConnaveney. They must give equal time. They have no 
alternative but to give equal time. They can refuse time, sir, to any- 
one. They can refuse time to you, and.if I am your opponent, they 

can then refuse time to me, but if they g give you time, they must under 
the law give me an equal amount of time. 

Mr. Harris. Conversely, if an issue is discussed on a certain pro- 
gram wherein one party is involved, and time is requested, they must 


give time to the other party on the same issue. 


Mr. McConavucuey. That is correct. 

Mr. WiiiaMs. In that respect, you mentioned that this would re- 
sult in a station using its own judgment, which might result in dis- 
crimination against certain parties. Would you clarify that just a 


bit more ? 

Mr. McConnaveuey. It is on news, news interviews, and news doc- 
umentaries. They can bring them in under the guise of news, and 
they would be exempted from the Federal Communications Act with 
reference to giving equal time to an opponent. 

Mr. Wiurams. As I understand it, the present law requires that 
when a radio station or a network gives free time to the Republican 

candidate for President, it must also make the same amount of free 
tie available to the Democratic candidate if he so requests? 

Mr. McConnaveuey. That is right. 

Mr. Wiiutams. And also to the 16 or 18 minor candidates who 
might happen to be in the field ? 

Mr. McConnavener. That is correct, sir. 

Mr. Witurams. Under the proposed change or amendment to the 
law in H. R. 6810, does that still hold true ? 

Mr. McConnaucuey. No. They can have you on the air on a news 
or a news documentary program, and the other types of programs 
enumerated here, and then the station—I am the station owner—can 
say, “I will have you, but I am not going to have Congressman Harris, 
who is your opponent,” and he can 't make me give him equal time if it 
is on a news or news documentary program. He cannot do that. It 
is up to me to decide whether it would be fair to give Congressman 
Harris time. 

To me that is where the proposed amendment falls down completely, 
when I as a station owner am to decide what is fair and what is not 
fair. 
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Mr. Wii1ams. But if the station gives free time to a candidate 
for office, which I am sure they don’t do ver y often, if they should give 
free time to the Democratic Par ty and free time to the Republican 
Party, they would also have to give free time to other parties who 
may have a candidate in the field; is that right ? 

Mr. McConnavueuey. That is right. 

Mr. Witu1aMs. Under this bill they would not ? 

Mr. McConnaveuey. Under this bill they would not. 

Mr. Witt1ams. That is what I am getting at. We had a situation 
in 1948, you may recall, where a minor party was in the field for the 
Presidency, and came very close to throwing it in the House of Repre- 
sentatives, and should that oce: ision arise again, and this bill were to 
be passed, the radio and television could keep that party—the States 
Rights Party—completely off the air. 

Mr. McConnaveney. That is right. I could take my own State 
and the gentleman who was a Member of C ongress, who was an in- 
de spendent, would be out. Yes, the Dixiecrat Party is a good example. 

Mr. WituiaMs. Let us correct that and make it the States Rights 
Party. That is all. 

Mr. Harris. Following that through, then, if the Communist Party 
asked for free time, it must be given it ? 

Mr. McConnavGuey. No, not the Communist Party, as I under- 
stand the law today ; not under the Communist Control Act. I think 
under section 3 of that act, that would not be true. I believe I am 
correct in that. 

Mr. Harris. Yes; that was included in the recent act of Congress. 

Mr. McConnavuauey. Yes; I believe so. 

Mr. Harris. But there is a distinction between giving free time to 
political candidates, and continuing these programs of discussion of 
public issues by people who may or may not be candidates. 

Mr. McConnavucuey. Yes. 

Mr. Harris. There is a distinction there, isn’t there? 

Mr. McConnavucuey. There should be a distinction; yes, sir. 

Mr. Harris. And those are the type programs that you believe, as 
public-service programs, are in the best interest of the public ? 

Mr. McConnaueouey. I think many of them are, sir. 

Mr. Harris. And those are the type of programs, if it is possible to 
reach without leaving ourselves wide open to these other phases of 
evils, so to speak, that the public should have. 

Mr. McConnaveuery. I feel that. I think they are fine programs. 
We had the Town Meeting program in Columbus, Ohio, my home- 
town. I enjoy the programs. Some so-called public programs are 
not good, but that may be my liking or disliking. I think basically 
they “perfor m a pretty good public service. 

Mr. Harris. iy Further questions, Mr. Beamer? 

Mr. Beamer. Mr. Chairman, with your permission I would like to 
ask for a definition, if I may. What is a candidate or when i is a candi- 
date a candidate ? ” Suppose a person announces that he is going to be 
a candidate, is he a candidate when the primary or the ‘convention 
chooses him’as a candidate ? 

Mr. McConnaveuey. I don’t think so. We have compiled a com- 
pilation of questions Cs answers for broadcasting people, and all 
the Members of Congress have been furnished with this. I would 
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like for our General Counsel, Mr. Warren Baker, to answer that 
question. 

Mr. Baxer. The question of who is a legally qualified candidate is 
not defined in the act. The Commission by interpretation said that a 
man becomes a candidate when under the existing laws of his State 
he is a candidate. That may be under a particular statute which re- 
quires filing a specific petition with a certain number of names on it, 
or merely filing an application. In some States, however, it may not 
require any of those things. It may merely require a public announce- 
ment. Therefore, whether you are a candidate will have to depend 
upon the particular laws of the particular State. You have to make 
that determination in the light of those laws. 

With respect to whether you are a candidate for general election or 
primary, the Commission has interpreted the two elections to be 
different. Therefore, you may become a candidate in the primary, a 
candidate for the nomination of your party, by the various procedures 
which are applicable in the various States. After you Tat gone 
through those procedures and there is a primary election, you may 
become a candidate in the general election. Those are the crucial 
dates, if you are interested. 

Mr. Beamer. That presents to me two other questions. It is all 
very possible that an individual could be permitted in certain areas 
and certain States to present his program, and in other States he 
would not be permitted to present the same program at the same time. 

The second question, which I think is analogous, support someone 
else speaks in behalf of a candidate, and not the candidate himself, 
can that individual be ruled off the air? 

Mr. Baxer. The provision in section 315 only applies to appear- 
ances or use by candidates. Therefore, if a spokesman appears on 
your behalf, the only obligations that are present under the law result 
from the general standards of fairness. I might say that is one of 
the areas in which the Commission has had the greatest problem in 
making sure that people are fair. 

Mr. Beamer. I wonder if that is not the crux of the thing? For 
instance, I may be a candidate, but I am not speaking, but I have 
plenty of people speaking for me. Shouldn’t that be regulated, or 
should that be left as it is? 

Mr. Baxer. I cannot speak for the Commission on that. I can see 
many problems. 

Mr. Beamer. I think the Commission is going to be called upon 
to answer that question pretty definitely some time. 

Mr. Harris. Would you yield to Mr. Hale? 

Mr. Beamer. Gladly. 

Mr. Hate. I would like to make this comment on the General 
Counsel’s statement. As a practical matter, stations make their own 
definitions of what they please to call a candidate. In my particular 
State, we have a primary in June. The candidates are permitted to 
circulate primary papers, and do in fact start to circulate primary 
papers in January. But the particular stations that I have in mind 
just arbitrarily say that you don’t become a candidate until the 1st of 
April. That is just a rule of thumb that is not based on anything. 
In spite of the fact that I have announced my candidacy, and am 
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vigorously prosecuting it, the stations are willing to ignore the fact 
until the 3ist of March. But on the ist day of April I become a 
candidate, and they refuse to put me on the air. 

Mr. Baker. Sir, I have not looked at the particular law in your 
State. If the laws specifically state that by a certain date a petition 
must be filed before you are a candidate, then it is a proper interpreta- 
tion. In other words, if the mere announcement of the candidate 
without the filing of any paper would make you a candidate, then I 
would say the station has improperly interpreted the law. 

Mr. Hare. Under the law in our State, you don’t have to file your 
papers until 60 days before the primary election. You may file any 
time you like after the first of the year. My point is that I don’t think 
stations have any fancy academic definitions of what a candidate is. 
They just make a rule of thumb and say “You can stay on the air until 
60 or 90 days,” or some other arbitrary period before the election. 

Mr. Baxer. The only way I can answer that, Congressman, is that 
if you have filed your papers on the 1st of January and it is legal in 
your State to do so, if you have radio time during January and your 
opponent files during that time, and asks for equal time, and he 
comes to the FCC, he would get an interpretation that he is entitled 
to it. On the day that the station decides they no longer will give 
free time, irrespective of whether you are a candidate or not at that 
time, you have no right to further free time. You must remember 
that the law permits the station to exclude all candidates and never 
give time if they so desire. There is no obligation under this par- 
ticular provision of the statute to give time whether you are a candi- 
date or not. 

Mr. Hater. I think that as a practical matter the stations decide for 
themselves what chances they want to take. 

Mr. Harris. Mr. Rogers. 

Mr. Rogers. Suppose the X YZ company has a paid program on the 
television station, and they decide that they want Mr. Hale to appear 
on a panel, and the company sponsors the program, what is the posi- 
tion of the television station if Mr. Williams is running for the same 
office and demands equal time. Is he entitled to an equal amount of 
time even though the XYZ corporation paid for the time that was 
provided for the panel of Mr. Hale? 

Mr. McConnaueuey. If they pay for the time? 

Mr. Rogers. The corporation pays for the time and sponsors the 
program. 

Mr. Baxer. I think they have to pay for the time. If the time 
has been paid for, whether it is the corporation or the individual. 
That is my understanding of it. 

Mr. Rogers. Let me say this. It arose in my own particular situa- 
tion. I was accosted at the fairgrounds one day and asked to make 
some statements concerning some matters in Washington, and I gladly 
did it being an election year. The next day the opponent of mine asked 
for equal time, and was given it. However, this was a paid broadcast. 
It was being sponsored by some group of people there. I forget who 
it was. It was some company that was selling something. They 
were merely using me while going around the fairgrounds talking to 
people at random. 
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Mr. McConnaveney. As I understand it, if it is paid for by the 
corporation, if you want equal time, you have to pay for it. That 
is my understanding. 

Mr. Harris. Would the gentleman yield there? 

Mr. Rogers. Yes. 

Mr. Harris. Isn’t it a fact that there is a different cost for a political 
broadcast than a commercial broadcast ? 

Mr. McConnaveuey. No; I don’t think so. Here is the provision 
which covers this, which all you gentlemen have been sent copies of. 

If a station broadcasts a program sponsored by a commercial advertiser, which 
includes one or more qualified candidates as speakers or guests, what are its 
obligations with respect to affording equal opportunities to other candidates for 
the same office. 

Answer: If candidates are permitted to appear without cost to themselves 
on programs sponsored by commercial advertisers, opposing candidates are 
entitled to receive comparable time also at no cost. 

I was wrong. 

Mr. Rogers. The broadcasting station there thought that it was . 

right. I had no objection to the man making the statement as far : 
I was personally concerned. They were a little disturbed about it 
because they didn’t want to run into that in the future. However, 
to be completely safe, they said they would grant the time and they 
did grant the time. 

Mr. McConnavcGuey. At no cost. 

Mr. Rogers. At no cost. 

Mr. McConnavauey. And that was all right. 

Mr. Rocers. That is the thing that disturbs me just a little bit. 1 

can understand why if a station is going to give free time to one 

‘andidate I think they should give it to every other candidate in 
that race, but to make the station answer for what one of its clients did, 
just doesn’t sound right. 

Mr. McConnaveney. That is right. 

Mr. Rogers. I think if a man pays the bill, I think he ought to have 
the right to have anybody on that show that he wants to, and the other 
candidates ought to get themselves a sponsor, and not put it on the 
radio or television station. 

That is all, Mr. Chairman. Thank you. 

Mr. Harris. I amnot clear. I understood you to say , Mr. Chairman, 
a moment ago that a station would not be obligated to give the oppos- 
ing candidate the time, but he would have to | pay for ‘it just like the 
case that Mr. Rogers spoke of. 

Mr. McConnavucGuey. Then I was wrong. 

Mr. Harris. Then I understood you read a statement from your 
public notice of September 8, 1954, to the contrary. 

Mr. McConnaveuey. That is right, I was wrong in my original 
statement. 

Mr. Harris. Very well. 

I believe without objection we will have this statement on use of 
broadcast facilities by candidates for public office prepared by the 
Federal Communications Commission included in the record at this 
point. 
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(The document is as follows:) 


FEDERAL COMMUNICATIONS COMMISSION 


WASHINGTON 25, D. C. 
FCC 54-1155 9105 
Public Notice, September 8, 1954 


Use oF BROADCAST FACILITIES BY CANDIDATES FOR PUBLIC OFFICE 


In accordance with the mandate of section 315 of the Communications Act 
of 1934, as amended, the Commission on September 2, 1954, revised its rules, 
relating to rates charged for political broadcasts coming within the provisions 
of section 315 (Docket No. 11092). We believe it is appropriate, at this time, 
as an aid to licensees in handling various questions which may arise under 
section 315 of the act to recapitulate in this document the provisions of the 
act and the Commission’s rules adopted in implementation thereof, together 
with a brief summary of some of the more important questions which have been 
raised by interested parties in recent years with respect to the obligations of 
licensees under this section and the Commission’s determinations thereon. 

The information contained herein does not purport to be a discussion of 
every problem that may arise in the political broadcast field. It is rather a 
codification of the determinations of the Commission with respect to the prob- 
lems which have been presented to it and which appear likely to be involved 
in future campaigns. The purpose of this report is the clarification of licensee 
responsibility and course of action when situations discussed herein are en- 
countered. In this way, resort to the Commission may be obviated in many 
instances, and time—which is of such importance in political campaigns—will 
be conserved. We do not mean to preclude inquiries to the Commission when 
there is a bona fide doubt as to a licensee’s obligations under section 315. But 
it is believed that the following discussion will, in many instances, remove 
the need for such inquiries and that licensees will be able to take the neces- 
sary prompt action in these cases involving election campaigns in accordance 
with the interpretations and positions set forth below. 

It is to be emphasized that this discussion relates solely to obligations of 
broadeast licensees under section 315 of the Communications Act and is not 
intended to treat with the wholly separate question of the treatment by broad- 
cast licensees in the public interest of political or other contraversial programs 
or discussions not falling within the specific provisions of that section. With 
respect te the responsibilities of broadcast stations for insuring fair and bal- 
anced presentation of programs not coming within section 315, but relating to 
important public issues of a controversial nature including political broadcasts, 
licensees are referred to the Commission’s Report, “Editorializing by Broad- 
cast Licensees” (Release No. 215, June 2, 1949) and the cases cited therein. In 
this respect it is particularly important that licensees recognize that the special 
obligations imposed upon them by the provisions of section 315 of the Com- 
munications Act with respect to certain types of political broadcasts do not in 
aly way limit the applicability of general public interest concepts to political 
broadcasts not falling within the provisions of section 315 of the Communica- 
tions Act. On the contrary, in view of the obvious importance of such program- 
ming to our system of representative government it is clear that these precepts, 
as set forth in the Report referred to above are of particular applicability to 
such programing. ; 

We have adopted a question-and-answer format as an appropriate means of 
delineating the section 315 problems. Wherever possible’ references to Com- 
mission decisions or rulings are made so that the researcher may, if he desires, 
profit by the more thorough or expansive statement of the Commission’s position 
found in such decisions. Copies of rulings not otherwise available may be found 
in a “Political Broadcast” folder kept in the Commission’s Public Reference 
Room, 


1A few of the questions taken up within have been presented to the Commission in- 
formally—that is, through telephone conversations or conferences with station repre- 
sentatives. ‘They are set out in this Report because of the likelihood of their reoccurrence 
and the fact that no extended Commission discussion is necessary to dispose of them, the 
answer in each case is clear from the language of section 315. 
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I. The Statute. Section 315 of the Communications Act of 1984, as amended, 
provides as follows: 

“Sec. 315. (a) If any licensee shall permit any person who is a legally qualified 
candidate for any public office to use a broadcasting station, he shall afford equal 
opportunities to all other such candidates for that office in the use of such 
broadcasting station: Provided, That such licensee shall have no power of 
censorship over the material broadcast under the provisions of this section. 
No obligation is hereby imposed upon any licensee to allow the use of its station 
by any such candidate. 

“(b) The charges made for the use of any broadcasting station for any of the 
purposes set forth in this section shall not exceed the charges made for compar- 
able use of such station for other purposes. 

“(c) The Commission shall prescribe appropriate rules and regulations to carry 
out the provisions of this section.” 

II. The Commission’s rules and regulations with respect to political broadcasts. 
The Commission’s rules and regulations with respect to political broadcasts 
coming within section 315 of the Communications Act are set forth in §§ 3.190 
(AM), 3.290 (FM), 3.590 (Non-Commercial Educational FM), and 3.657 (TV), 
respectively. These provisions are identical (except for elimination of any 
discussion of charges in §3.590 relating to noncommercial educational FM 
stations) and read as follows: 

“Broadcasts by candidates for public office—(a) Definitions. A “legally quali- 
fied candidate” means any person who has publicly announced that he is a candi- 
date for nomination by a convention of a political party or for nomination or 
election in a primary, special, or general election, municipal, county, State or 
National, and who meets the qualifications prescribed by the applicable laws to 
hold the office for which he is a candidate, so that he may be voted for by the 
electorate directly or by means of delegates or electors, and who— 

“(1) Has qualified for a place on the ballot or 
“(2) Is eligible under the applicable law to be voted for by sticker, by 
writing in his name on the ballot, or other method, and 
“(i) Has been duly nominated by a political party which is commonly 
known and regarded as such, or 
“(ii) Makes a substantial showing that he is a bona fide candidate 
for nomination of office, as the case may be. 

“(b) General requirements. No station licensee is required to permit the use 
of its facilities by any legally qualified candidate for public office, but if any 
licensee shall permit any such candidate to use its facilities, it shall afford 
equal opportunities to all such other candidates for that office to use such facili- 
ties; provided, that such licensee shall have no power of censorship over the 
material broadcast by any such candidate. 

“(c) Rates and practices. (1) The rates, if any, charged all such candidates 
for the same office shall be uniform and shall not be rebated by any means 
direct or indirect. A candidate shall, in each case, be charged no more than 
the rate the station would charge if the candidate were a commercial advertiser 


whose advertising was directed to promoting its business within the same area i 
as that encompassed by the particular office for which such person is a candi-" 


date. All discount privileges otherwise offered by a station to commercial 
advertisers shall be available upon equal terms to all candidates for public 
office. 

“(2) In making time available to candidates for public office no licensée shall 
make any discrimination between candidates in charges, practices, regulations, 
facilities, or services for or in connection with the service rendereil pursuant 
to this part, or make or give any preference to any candidate for public office or 
subject any such candidate to any prejudice or disadvantage:*nor shall any 
licensee make any contract or other agreement which shall kave the effect of 
permitting any legally qualified candidate for any public office to broadcast to 
the exclusion of other legally qualified candidates for the scime public office. 

“(d) Records; inspection. Every licensee shall keep ‘and permit public in- 
spection of a complete record of all requests for breadcast time made by or 
on behalf of candidates for public office, together with an appropriate notation 
showing the disposition made by the licensee of suth requests, and the charges 
made, if any, if request is granted.” 

In addition, the attention of licensees is directed to the provisions of §§ 3.189 
(b), 3.289 (b) and 3.654 (b) which provide in identical language : 

“(b) In the case of any political program or any program involving the dis- 
cussion of public controversial issues for which any records, transcriptions, 
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talent, scripts, or other material or services of any kind are furnished, either 
directly or indirectly, to a station as an inducement to the broadcasting of 
such program, an announcement shall be made both at the beginning and con- 
clusion of such program on which such material or services are used that such 
records, transcriptions, talent, scripts, or other material or services have been 
furnished to such station in connection with the broadcasting of such program: 
provided, however, that only one such announcement need be made in the case 
of any such program of five minutes’ duration or less, which announcement may 
be made either at the beginning or the conclusion of the program.” 

III. Programs coming within section 315. In general, any use of broadcast 
facilities by a legally qualified candidate for public office, imposes an obligation 
on licensees to afford equal opportunities to all other such candidates for the 
same office. 

“A. Types of users. 

“1. Q. Does section 315 apply to one speaking for or on behalf of the candidate, 
as contrasted with the candidate himself? 

“A. No. The section applies only to legally qualified candidates. Candidate 
A has no legal right under section 315 to demand time where B, not a candidate, 
has spoken against A or in behalf of another candidate. (Felix v. Westinghouse 
Radio Stations, 182 F. 2d 1, cert. den. 333 U. 8S. 876.) 

“2. Q. Where time has been afforded to a party for political talks by noncan- 
didates, must a request for time by spokesmen for another party be honored 
under section 315? 

“A. No. Section 315 affords a personal right to candidates only and is not 
concerned with parties, as such. Idem. 

“3. Q. Do the provisions of section 315 require stations to afford equal oppor- 
tunities in the use of their facilities in support of or in opposition to a public 
question to be voted upon in any election? 

“A. No. The language and legislative history of section 315 clearly limit the 
application of this section to legally qualified candidates for public office. 

“B. What constitutes a ‘use’ of broadcast facilities entitling opposing can- 
didates to equal opportunities? 

“4. Q. If.a legally qualified candidate secures air time but does not discuss 
matters djvectly related to his candidacy, is this a use of facilities under section 
315? 

“A. Wes. Section 315 does not distinguish between the uses of broadcast 
time.by a candidate, and the licensee is not authorized to pass on requests for 
time by opposing candidates on the basis of the licensee’s evaluation of whether 
the original use was or was not in aid of a candidacy. (WMCA, Inc. 7 R. R. 1132.) 
~ “5, Q. Must a broadcaster give equal time to a candidate whose opponent has 

broadcast in some other capacity than as a candidate? 

“A. Yes. For example, a weekly report of a Congressman to his constituents 
via radio or television is a broadcast by a legally qualified candidate for public 
office as soon as he becomes a candidate for reelection, and his opponent must 
be given equal opportunity for time on the air. Any ‘use’ of a station by a 
candidate, in whatever capacity, entitles his opponent to ‘equal opportunities.’ 
(Station KNGS, 7 R. R. 1130.) 

“6. Q. If a candidate appears on a variety program for a very brief bow or 
statement, are his opponents entitled to ‘equal opportunities’ on the basis of this 
brief appearance? 

“A. Yes. All appearances of a candidate, no matter how brief or perfunctory, 
are a ‘use’ of a station’s facilities within section 315. 

“7, Q. If a candidate is accorded station time for a speech in connection with 
a ceremonial activity or other public service is an opposing candidate entitled to 
equal utilization of the station’s facilities? 

“A. Yes. Section 315 contains no exception with respect to broadcast by legally 
qualified candidates carried “in the public interest” or as a ‘public service.’ It 
follows that the station’s broadcast of the candidate’s speech was a ‘use’ of the 
facilities of the station by a legally qualified candidate giving rise to an obligation 
by the station under section 315 to afford equal opportunity to other legally 
qualified candidates for the same office. (Letter to CBS (WBBM), dated October 
31, 1952 ; letter to KFI, dated October 31, 1952.) 

“8. Q. If a station arranges for a debate between the candidates of two parties, 
or presents the candidates of two parties in a press conference format or so-called 
forum program, is the station required to make equal time available to other 
candidates? 
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“A. Yes. The appearance of candidates on the above types of programs 
constitutes a ‘use’ of the licensee’s facilities by legally qualified candidates and, 
therefore, other candidates for the same office are entitled to ‘equal opportunities.’ 
(Letter to Harold Oliver, dated October 31, 1952; letter to Julius F. Brauner, 
dated October 31, 1952. 

“9. Q. Are acceptance speeches by successful candidates for nomination for 
the candidacy of a particular party for a given office, a use by a legally qualified 
‘candidate for election to that office’ 

“A. Yes. Where the successful candidate for nomination becomes legally 
qualified as a candidate for election as a result of the nomination. (Progressive 
Party, 7 R. R. 1300.)” 

IV. Who is a legally qualified candidate? 

“10. Q. How can a station know which candidates are ‘legally qualified’? 

“A. The determination as to who is a legally qualified candidate for a par- 
ticular public office within the meaning of section 315 and the Commission’s 
rules must be determined by reference to the law of the state in which the election 
is being held. In general, a candidate is legally qualified if he can be voted for 
in the state or district in which the election is being held, and, if elected, is 
eligible to serve in the office in question. 

“11. Q. Need a candidate be on the ballot to be legally qualified? 

“A. Not always. The term ‘legally qualified candidate’ is not restricted to 
persons whose names appear on the printed ballot; the term may embrace persons 
not listed on the ballot if such persons are making a bona fide race for the office 
involved and the names of such persons, or their electors can, under applicable 
Jaw. be written in by voters so as to result in their valid election. The Com- 
mission recognizes, however, that the mere fact that any name may be written 
in does not entitle all persons who may publicly announce themselves as candi- 
dates to demand time under section 315; broadcast stations may make suitable 
and reasonable requirements with respect to proof of the bona fide nature of 
any candidacy on the part of applicants for the use of facilities under section 315. 
(Sections 3.190, 3.290, 3.657 : Socialist Labor Party, 7 R. R. 766; Columbia Broad- 
casting System, Inc., 7 R. R. 1189; press release of November 26, 1941 (Mimeo 
55732) .) 

“12. Q. May a station deny a candidate ‘equal opportunity’ because it believes 
that the candidate has no possibility of being elected or nominated? 

“A. No. Section 315 does not permit any such subjective determination by 
the station with respect to a candidate’s chances of nomination or eleetion. 
(Columbia Broadeasting System, Inc., 7 R. R. 1189.) 

“13. Q. May a persan be considered to be a legallly qualified candidate where 
he has made only a public announcement of his candidacy and has not yet filed the 
required forms or paid the required fees for securing a place on the ballot in 
either the primary or general elections? 

“A. The answer depends on applicable state law. In some states persons may 
be voted for by electorate whether or not they have gone through the procedures 
required for getting their names placed on the ballot itself. In such a state, 
the announcement of a person’s candidacy—if determined to be bona fide—is 
sufficient to bring him within the purview of section 315. In other states, how- 
ever, candidates may not be ‘legally qualified’ until they have fulfilled certain 
prescribed procedures. The applicable state laws and the particular facts sur- 
rounding the announcement of the candidacy are determinatives. (Letter to 
Senator Earle C. Clements, dated February 2, 1954.) 

“14. Q. Must a station make time available upon demand to a candidate of the 
Communist Party, or a candidate who is a member of the Communist Party, if it 
has afforded time to that candidate’s opponents for the office in question? 

“A. If the person involved is a legally qualified candidate for the office he is 
seeking, section 315 requires ‘that equal opportunities’ be afforded him. It will 
be recognized that who is a legally qualified candidate is dependent upon federal, 
state, and local law pertaining to the elective process and is not based upon 
provision of the Communications Act or the Rules of the Commission. 

“The question of the specific applicability of these principles, in the light of 
the enactment of the Communist Control Act of 1954, to candidates of the Commu- 
nist Party or who are members of the Communist Party has not yet been 
determined. 

“15. Q. When is a person a legally qualified candidate for nomination as the 
candidate of a party for President or Vice President of the United States? 

“A. In view of the fact that a person may be nominated for these offices by the 
conventions of his party without having appeared on the ballot of any state 
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having presidential primary elections, or having any pledged votes prior to the 
convention, or even announcing his willingness to be a candidate, no fixed rule 
can be promulgated in answer to this question. Whether a person so claiming 
is in fact a bona fide candidate will depend on the particular facts of each situa- 
tion, including consideration of what efforts, if any, he has taken to secure 
delegates or preferential votes in state primaries. It cannot, however, turn on 
the licensee’s evaluation of the claimant’s chances for success. (Letter of May 28, 
1952 to Julius F. Brauner.)” 

V. When are candidates opposing candidates? 

“16. Q. What public offices are included with the meaning of section 315? 

“A. Under the Commission’s rules, section 315 is applicable to both primary 
and general elections, and public offices include all offices filed by special or 
general election on a municipal, county, state or national level as well as the 
nomination by any recognized party as a candidate for such an office. 

“17. Q. May the station under section 315 make time available to all candidates 
for one office and refuse all candidates for another office? 

“A. Yes. The ‘equal opportunity’ requirement of section 315 is limited to all 
legally qualified candidates for the same office. 

“18. Q. If the station makes time available to candidates seeking the nom- 
ination of one party for a particular office, does section 315 require that it make 
equal time available to the candidates seeking the nomination of other parties for 
the same office? 

“A. No, the Commission has held that while both primary elections or nominat- 
ing conventions and general elections are comprehended within the terms of sec- 
tion 315, the primary elections or conventions held by one party are to be con- 
sidered separately from the primary elections or conventions of other parties, 
and therefore, insofar as section 315 is concerned, ‘equal opportunities’ need only 
be afforded legally qualified candidates for nomination for the same office at 
the same party’s primary or nominating convention. (KWFT, Inc., 4 R. R. 885; 
letter to Arnold Petersen, May 13, 1952; letter to WCDL, April 3, 1953.) 

“19. Q. If the station makes time available to all candidates of one party for 
nomination for a particular office, including the successful candidate, may candi- 
dates of other parties in the general election demand an equal amount of time 
under section 315? 

“A. No. For the reason given above. (KWFET, Inc., 4 R. R. 885).” 

VI. What constitutes equal opportunities? 

“20. Q. Generally speaking, what constitutes equal opportunities? 

“A. Under section 315 and §§ 3.190, 3.290, and 3.657 of the Commission’s rules, 
no licensee shall make any discrimination in charges, practices, regulations, 
facilities, or services rendered to candidates for a particular office. 

“91. Q. Is a licensee required or allowed to give time free to one candidate 
where it had sold time to an opposing candidate. 

“A. The licensee is not permitted to discriminate between the candidates in 
any way. With respect to any particular election it may adopt a policy of sell- 
ing time, or of giving time to the candidates free of charge, or of giving them 
some time and selling them additional time. But whatever policy it adopts it 
must treat all candidates for the same office alike with respect to the time they 
may secure free and that for which they must pay. 

“92. Q. Is a station’s obligation under section 815 met if it offers a candidate 
the same amount of time an opposing candidate has received, where the time 
of the day or week afforded the first candidate is superior to that offered his 
opponent? 

“A. No. The station in providing equal opportunities must consider the desir- 
ability of the time segment allotted as well as its length. And while there is no 
requirement that a station afford candidate B exactly the same time of day on 
exactly the same day of the week as candidate A, the time segments offered 
must be comparable as to desirability. 

“23. Q. Is it necessary for a station to advise a candidate or a political party 
that time has been sold to other candidates? 

“A. No. The law does not require that this be done. If a candidate inquires, 
however, the facts must be given him. It should be noted here that a station 
is required to keep a public record of all requests for time by or on behalf of 
political candidates, together with a record of the disposition and the charges 
made, if any, for each broadcast. (Sections 3.190 (d), 3.290 (d), 3.657 (d).) 

“24, Q. If one political candidate buys station facilities more heavily than 
another, is a station required to call a halt to such sales because of the resulting 
unbalance? 
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“A. No. Section 315 requires only that all candidates be afforded an equal 
opportunity to use the facilities of the station. (Letter to Mrs. M. R. Oliver, 
dated October 23, 1952.) 

‘25. Q. If the candidate has received free time for a period of time and 
subsequently a second candidate announces his candidacy, is the second candi- 
date entitled to equal facilities retroactive to the date when the first candidate 
announced his candidacy ? 

“A. Normally, yes. Once the station has made time available to one qualified 
candidate, its obligation to provide equal facilities to future candidates begins. 
A candidate cannot, however, delay his request for time and expect to use the 
‘equal opportunities’ provision to force a station to turn over most of the last 
few pre-election days to him in order to ‘saturate’ pre-election broadcast time. 
(Letter to Congressman Hunter, dated May 28, 1952; letter to Congressman Fre- 
linghuysen, dated March 2, 1954.) 

“26. Q. If a station has a policy of confining political broadcasts to sustaining 
time, but has so many requests for political time that it cannot handle them all 
within its sustaining schedule, may it refuse time to a candidate whose opponent 
has already been granted time, on the basis of its established policy of not can- 
celling commercial programs in favor of political broadcasts? 

“A. No. The station cannot rely upon its policy if the latter conflicts with the 
‘equal opportunity’ requirement of section 315. (Stephens Betg. Co., 3 R. R. 1.) 

“27. Q. If one candidate has been nominated by Parties A, B,.and C, while a 
second candidate for the same office is nominated only by Party D, how should 
time be allocated as between the two candidates? 

“A, Section 315 has reference only to the use of facilities by persons who are 
candidates for public office and not to the political parties which may have 
nominated such candidates. Accordingly, if broadcast time is made available for 
the use of a candidate for public office, the provisions of section 315 require that 
equal opportunity be afforded each person who is a candidate for the same office, 
without regard to the number of nominations that any particular candidate may 
have. (Letter to Thomas W. Wilson, dated October 31, 1946.) 

“28. Q. If a station broadcasts a program sponsored by a commercial adver- 
tiser which includes one or more qualified candidates as speakers or guests, what 
are its obligations with respect to affording equal opportunities to other candi- 
dates for the same office? 

“A. If candidates are permitted to appear, without cost to themselves, on 
programs sponsored by commercial advertisers, opposing candidates are entitled 
to receive comparable time, also at no cost. (Letter to Senator Monroney, dated 
October 9, 1952.) 

“29. Q. Where a candidate for office in a state or local election appears on a 
national network program, is an opposing candidate for the same office entitled 
to equal facilities over stations which carried the original program and serve the 
area in which the election campaign is occurring? 

“A. Yes. Under such circumstances an opposing candidate would be entitled 
to time on such stations. (Letter to Senator Monroney, dated October 9, 1952.) 

“30. Q. Where a candidate appears on a particular program—such as a regu- 
lar series of forum programs, are opposing candidates entitled on demand to 
appear on the same program? 

“A. Not necessarily. The mechanics of the problem of ‘equal opportunities’ 
must be left to resolution of the parties. And while factors such as the size of 
the potential audience because of the appearance of the first candidate on an 
established or popular program might very well be a matter for consideration by 
the parties, it cannot be said, in the abstract, that equal opportunities could 
only be provided by giving opposing parties time on the same program. (Letter 
to Harold Oliver, dated October 31, 1952; letter to Julius F. Brauner, dated 
October 31, 1952.)” 

VII. What limitations can be put on the use of facilities by a candidate? 

“31. Q. May a station delete material in a broadcast under section 315 because 
it believes the material contained therein is or may be libelous? 

“A. No. Any such *ction would entail censorship which is expressly prohibited 
by section 315 of the Communications Act. (Port Huron Betg. Co., 4 R. R. 1; 
WSSU Betz. Co., 7 R. R. 769.) 

“39. Q. If a legally qualified candidate does make libelous or slanderous re- 
marks is the station liable therefor? 

“A. The Commission has expressed its opinion in Port Huron Betg. Co., 4 R. R. 
1, that licensees not directly participating in the libel might be absolved from any 
liability they might otherwise have under state law, because of the operation of 
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Section 315 which precludes them from preventing its utterance. But this is a 
matter which in the absence of any amendment to the law will have to be defini- 
tively decided by the courts. So far there have been no clear judicial holdings on 
this matter, but only dicta or lower court opinions supporting both positions. It 
should be noted, however, that many states have passed laws which wholly or 
partially exempt licensees from liability under these circumstances. 

“33. Q. If a candidate secures time under section 315, must he talk about a sub- 
ject directly related to his candidacy? 

“A. No. The candidate may use the time as he deems best. To deny a person 
time on the ground that he was not using it in furtherance of his candidacy would 
be an exercise of censorship prohibited by section 315 (WMCA, Inc., 7 R. R. 1132). 

“34, Q. If a station makes time available to an officeholder who is also a legally 
qualified candidate for reelection and the officeholder limits his talks to non- 
partisan and informative material, may other legally qualified candidates who 
obtain time be limited to the same subjects or the same type of broadcast? 

“A. No. Other qualified candidates may use the facilities as they deem best in 
their own interest. (Letter to Congressman Allen Oakley Hunter, May 28, 1952.) 

“35. Q. May a station require an advance script of a candidate’s speech? 

“A. Yes, provided that the practice is uniformly applied to all candidates for 
the same office using the station’s facilities, and the station does not undertake to 
censor the candidate’s talk. (Letter of July 9, 1952, to H. A. Rosenberg, Louis- 
ville, Ky.) 

“36. Q. May a station have a practice of requiring a candidate to record his 
proposed broadcast at his own expense? 

“A. Yes. Provided again that the procedures adopted are applied without dis- 
crimination as between candidates for the same office and no censorship is at- 
tempted. (Letter of July 9, 1952, to H. A. Rosenberg, Louisville, Ky.)” 

VIII. What rates can be charged candidates for programs under section 315? 

“37. Q. May a station charge premium rates for political broadcasts? 

“A, No. Section 315, as amended, provides that the charges made for the use 
of a station by a candidate ‘shall not exceed the charges made for comparable 
use of such stations for other purposes.’ 

“38. Q. May a station with both ‘national’ and ‘local’ rates charge a candidate 
for local office its ‘national’ rate? 

“A. No. Under §§ 3.190, 3.290 and 3.657 of the Commission’s Rules a station 
may not charge a candidate more than the rate the station would charge if the 
candidate were a commercial advertiser whose advertising was directed to pro- 
moting its business within the same area as that within which persons may vote 
for the particular office for which such person is a candidate. 

“39. Q. Is a political candidate entitled to receive discounts? 

“A, Yes. Under §§ 3.190, 3.290 and 3.657 of the Commission’s Rules political 
candidates are entitled to the same discounts that would be accorded persons 
other than candidates for public office under the conditions specified, as well as 
to such special discounts for programs coming within section 315 as the station 
may choose to give on a nondiscriminatory basis. 

“40. Q. If candidate A purchases ten time segments over a station which offers 
a discount rate for purchase of that amount of time, is candidate B entitled to 
the discount rate if he purchases less time than the minimum to which discounts 
are applicable? 

“A. No. Astation is under such circumstances only required to make available 
the discount privileges to each legally qualified candidate on the same basis. 

“41, Q. If a station has a ‘spot’ rate of two dollars per ‘spot’ announcement, 
with a rate reduction to one dollar if 100 or more such ‘spots’ are purchased on a 
bulk time sales contract, and if one candidate arranges with an advertiser hav- 
ing such a bulk time contract to utilize five of these spots at the one dollar rate, 
is the station obligated to sell the candidates of other parties for the same office 
time at the same one dollar rate? 

“A. Yes. Other legally qualified candidates are entitled to take advantage 
of the same reduced rate. (Letter to Senator Monroney, dated October 16, 1952.) 

“42. Q. Where a group of candidates for different offices pool their resources 
to purchase a block of time at a discount, and an individual candidate opposing 
one of the group seeks time on the station, to what rate is he entitled? 

“A. He is entitled to be charged the same rate as his opponent, since the pro- 
visions of section 315 run to the candidates themselves and they are entitled to 
be treated equally with their individual opponents. (Report and Order, Docket 
11092.)” 
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Mr. Harris. We have utilized enough time, I think, on this subject 
for this morning. 

Do you have a statement on some of the other bills? 

Mr. McConnaveuey. Yes, sir: the next one is H. R. 3789. 

Mr. Chairman, Commissioner Doerfer said he would like to say a 
few words before we leave H. R. 6810. 

Mr. Harris. I think it would be appropriate at this time, if you 
wish. 

Mr. Dorrrer. I will try to be brief. I have no prepared statement. 
I assume that when Congress asks the Federal Communications Com- 
mission for comment on a bill, our primary object is to tell you how it 
affects us in the administration of that act, both in terms of manpower 
and cost. We have indicated that, and I think that the suggestion in 
our comments is that is may be substantial if the law is changed. 

Now we get into the field with respect to the merits. I have 
contended that the more we get into that field, the more it is a question 
for Congress, and eventually the people, rather than the individual 
Commissioners. 

I do have some apprehensions which I share with my colleagues with 
respect to the change of the law. It has been pointed out to me that 
it has worked for a number of years, that it has been on the books 
since the early 1930's. However, I do also have some apprehensions 
with the present law. Contacts and some experience which may not 
be sufficient nonetheless raises to me a warning. 

The other side of the coin is how much and to what extent are 
people denied the opportunity under the present law to view or to hear 
those who aspire for public office. If the broadcaster through an 
abundance of caution will refuse to put any candidate on the air be- 
cause he may be involved in interminable demands by other candi- 
dates, you have to that extent deprived the people ‘of the oppor- 
tunity to see those who aspire for public office. 

That is not academic. I know of a case. I might mention the place, 
Milwaukee, Wis. Because of a constitutional provision, a change in 
the office of sheriff is mandatory. To some people that may not. be 
an important office, but nonethelesss after a certain period of time 
the incumbent cannot succeed himself. As a ere numerous candi- 
dates sought the office recently, to the extent of 72. Obviously, the 
broadcasting stations in Milwaukee apparently through their ability 
to see ahead with respect to the trouble they might get into, or perhaps 
through pure accident, none of the candidates got on until after the 
primary, which reduced it to 2 or perhaps 3. 

Just think what will happen if a broadeaster opened the door just 
a little too soon, as in those cases where there are no primaries. 

Certainly the outstanding illustration is that for the Office of 
President. 

It seems to me that this committee and Congress should give some 
very careful consideration to the possibility of the administration of 
this act drifting into a situation where the people will be denied the 
opportunity to see those who aspire for the highest office in this land. 

I am not quite as fearful as some of my colleagues about the rule 
of reason or the rule of fairness. 

I feel perhaps that this Congress will some time have to face up to 
an experiment. It will have to try out the rule of reason. If not 
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with respect to candidates, certainly in the field of forums, debates, 
and discussions. I am not so sure that the law as it is written and as 
we interpret it would be sustained if ever put to the test. We say 
that a candidate becomes a candidate in accordance with the local law 
of the State. I am not so sure that a candidate does not become a 
candidate the day after election for the next term. I see no great 
harm. As a matter of fact, I see a disservice to the country not to 
permit a local broadcaster who is trying to develop and perhaps has 
develo eat a sense of public responsibility and views his station as a 
sort of profession, in having those people come back—I am talking 
about those who are in office—and tell the people back home what it 
is all about. 

The American public is not quite so credulous that it does not un- 
derstand the attempts now and then to aggrandize oneself on the radio 
or television. But weighing the two, it is much better that it be 
given that opportunity than be denied any contact at all. The en- 
tire political selection of our country is changing and changing some- 
what rapidly. 

In the old days you had the torch parade and you had a lot of 
public halls where the candidates were given an opportunity to meet 
and talk to the people. Today that opportunity is being removed 
further and further. The population of this country has increased 
from the 1950 census of 150 million to 165 million in 1955. So it 
seems to me that the door should be kept open to some thinking with 

respect to how we can allow the broadcaster or encourage him to pro- 

gram public-interest matters, including candidates, without being 
scared away under the provisions or a strict interpretation of this 
act. 

Mr. Hate. Do you suggest, Mr. Doerfer, that any incumbent in pub- 
lic office is a candidate for reelection until he files a notarized waiver ? 

Mr. Dorrrer. I would say in answer to that, Congressman Hale, 
that a good argument can be made that he is a candidate. 

Mr. Hate. I think there is much to be said for that point of view. 

Mr. Dorrrer. Perhaps the court will sustain what we wrote into our 
rules and regulations. But in the event that it doesn’t, I can see where 
we probably will just close the valve entirely. There will be more 
and more a retrogression or reluctance to program any figure in pub- 
lic office. That is one of the dangers that I think this committee 
should consider. 

Mr. Rocrers. Will the gentleman yield ? 

Mr. Hater. Yes. 

Mr. Rocers. Mr. Commissioner, isn’t the problem here not so much 
a question of public notice, but isn’t it really a question of giving to 
1 industry the right to prefer 1 candidate over another, or the power 
to prefer 1 candidate over another ? 

Mr. Doerrer. I might use an illustration which may be a sort of 
boomerang. ‘The press has done it. They are not subject to censor- 
ship. I ride under the whips and scourge of the press on many oc- 
casions, but essentially it has been quite an institution in this country. 
You have to remember this. You can’t get a fixed concept that 
there is only 1 radio station or 1 television station in the community. 
So the more broadcasting stations you have, the more it dilutes the 
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Unfortunately, we don’t have as many television stations on the air 
as we would like to have. We are running into some problems and 
some growing pains. That is why I am not prepared today to come 
in with something which is full blown. I merely suggest that there is 
more to this entire problem than meets the eye. I am not so sure you 
should not try the proposal which would permit some of the broad- 
casters that conduct these debates and forums an opportunity to show 
whether they were living up to their responsibilities. Let us bring to 
the people the so-called Lincoln and Douglas debates. As between the 
two, as between the danger of abuse and complete denial to the public, 
I am not so sure that I would not experiment and trust the good sense 
and the sense of fairness of the broadcaster. 

In other words, I would much rather proceed on the basis of fairness 
and then retreat in the case of abuse than [ would to deny the people 
the opportunity to know their men who are running the affairs in 
this country. 

Mr. Rogers. Mr. Commissioner, I heartily agree with you in bring- 
ing the Lincoln- Douglas type of debate to the people, but I think when 
you limit the powers ‘of an individual who wants to be in on that debate 
to be heard, it is like giving a man a set of golf clubs, and access to a 
fine golf course, with no balls available. It is just a sort of situation 
of saying, sure you can run for office, but unless you are in with the 
local broadcaster or television man, you won't be heard from unless 
you see 699,000 people between now "and July 1 personally. 

Mr. Dorrrer. Congressman, if you will allow me to wade in over my 
head just a little bit, here is a suggestion or thought. Broadcasters 
are interested in audiences. They don’t want to lose an audience under 
any circumstances if they possibly can. They develop the same type 
of ability that a newspaper does. They know what is of public interest. 
They know the individuals who have something about them which 
would attract the public, or at least that the oablic is interested in. 
If the broadcaster hes that, and develops this sense of bringing to the 
public those bona fide candidates, those who for all practical purposes 
are candidates, you don’t have too much to fear. I think that we are 
conjuring some fears that don’t exist. 

If I were put to the question, “Would you shut off the fourth or 
fifth political party?” I am not sure that I would not. I think that this 
country is much better off under the 2-party system than the 40- or 50- 
party system in E curope. 

Mr. Rogers. Mr. Commissioner, if you will permit me to indulge in 
an interposition right there, I think that you have a great deal of merit 
in that. I think this; I think perhaps the problem is one that could 
be attacked from that standpoint. In other words, in many of the 
States you now have laws requiring certain qualifications of a man 
to run for public office, and certain requirements in the number of 
people who must sign a petition even in municipal corporations be- 
fore a man can run for office. He must have a certain percentage of 
the last vote in a general election. I think that perhaps might be a 
better way of going about it. I don’t want to deny to anyone the 
right to be heard in America if he wants to be heard. 

Mr. Dorrrer. That does not present too much of a problem where 
you have a primary. But nonethelsss, even the right to run for a 
primary or the opportunity sometimes is very important. 
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Mr. Rocers. Yes. 

Mr. Dorrrer. As a matter of fact, that may be of the prime im- 
oprtance, 

Mr. Fiynr. Commissioner Doerfer, if there should be any clearly 
evident abuses of the discretion which this proposed amendment would 
give to the broadcasters, don’t you believe that Congress would be the 
first. to act to revoke that discretion ? 

Mr. Dorrrer. I think so. I incline very heavily to a good deal 
of trust and confidence in the people who are engaged in the newspaper 
business, and in the broadcasting industry. I think that you can trust 
them over a period of time rather than to keep in perpetuity this pro- 
vision which, I think with some justification, presents a danger in 
denying the public the opportunity to see some worthwhile people 
come to the front, just because of the danger of refusing all because 
of a host of crackpots or publicity seekers demanding equal time. 

Mr. Fiynt. Let me ask you this question. From your personal 
observation, from the programs you have seen, from the opposing 
candidates that you have seen run against each other, and from the 
various issues of national importance and interest, has that personal 
observation of yours been that the broadcasters have tried to be emi- 
nently fair? 

Mr. Doerrer. I think that they have from what I have seen. I 
would say this, that no one can lay a charge of continued bias and 
prejudice in behalf of a broadcaster with respect to any public ques- 
tion. Iam not talking about poltical candidates. 

Mr. Witu1aMs. Mr. Chairman, may I ask a question ? 

Mr. Harris. Mr. Williams. 

Mr. Wiuur1aMs. May I ask a question in that regard? Mr. Commis- 
sioner, the question that is running so hot in the South at the moment 
is a hot poltical question, as you know. It is the question of segrega- 
ion, separation of the races and racial relationships. On radio and 
television every day, you will hear someone campaigning against the 
southern way of life, which is a poltical issue. Do the local television 
and radio stations make any effort whatsoever to see that the propa- 
ganda they are putting out in that respect is countered with equal time 
on the other side? 

Mr. Dorrrer. Congressman, my answer to that is this. You are 
talking about public discussions or candidates ¢ 

Mr. WitiiaMs. I am not talking about candidates. 

Mr. Dorrrer. About issues. 

Mr. Witxti1ams. You mentioned on issues they have been fair in 
giving equal time. I say on that particular issue they have been most 
unfair. 

Mr. Dorrrer. Let me say this. As I conceive my duties as a Com- 
missioner, I would say, and I think my fellow Commissioners agree, 
that a broadcaster is required to balance his programs. He is not per- 
mitted, and should not be permitted, to present a biased or lopsided 
side of a question. I see no particular difficulty after a pattern has 
been shown in definitely requiring that broadcaster either to assume 
his obligations of presenting a balanced program with respect to pub- 
lic issues, or I think within our powers lies the power to revoke. 

Mr. Wiiu1aMs. I suggest that the Commission look into that. There 
may be a few licenses revoked. 
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Mr. Dorrrer. We don’t go out and look for any. 

_Mr. Rogers. I just want to make this suggestion about granting the 
right that you might have to revoke later on. I am as seared of those 
rights as I am of tax laws. I have never seen one repealed. 

Mr. Dorrrrr. Let me approach this from a practical viewpoint. 
Either you or I could be a broadcaster and we could be definitely very 
biased and prejudiced toward a certain candidate or party, but know- 
ing full well that each 3 years our license is up for renewal and know- 
ing full well we don’t know what the palitical complex of the country 
is going to be, I am not so sure that as a practical proposition we would 
not lean over to be absolutely fair and pensenitthe, so that the charge 
could not be laid against us. 

Mr. Rocrrs. Would you not be putting yourself in the position 
where somebody could fix the political complexion of the country 3 
years from a given date ? 

Mr. Dorrrer. Yes. You can conjure up a lot of dangers. But |] 
have unbounded faith in our system of government. 

Mr. Rogers. I have unbounded faith in it, too, but suppose you run 
into a situation where some Communists got hold of some radio or tele- 
vision stations. You have a two-edged sword in a thing like this. If 
we bend over backward to do something for what we think is one 
particular group, another group can come in later on and ruin the 
right. 

Mr. Dorrrer. Congressman, do you suppose that section 315 here 
would prevent the Communists from seizing by force the radio and 
broadcasting interests of this country, if they could ? 

Mr. Rocers. No, I don’t think that at all. We are just supposing 
what might happen, and what might not happen. 

Mr. Dorrrer. Our present law, as I understand it, permits us to 
prohibit or grant the Srendicuner the right to deny the broadcasting 
facilities to subversive elements in this country. 

Mr. Rogers. That is exactly right. The trouble about that, Mr. 
Commissioner, is this: Subversion is not black and white. 

Mr. Dorerrer. That is true. 

Mr. Rocers. You know what I mean. 

Mr. Dorrrer. I understand. 

Mr. Rocers. The infiltration process is a very insidious thing, as 
we found out. 

That is all I have, Mr. Chairman. 

Mr. Harris. Mr. Heselton. 

Mr. Hesevtron. Mr. Commissioner, I am not a member of the sub- 
committee. It is only by the courtesy of the chairman and members 
that I am permitted to sit here. But I am very much interested in 
the discussion. There is one piece of mechanics I would like to 
have clarified. I am not interested in getting into any discussion of 
the pros and cons of a particular program. 

You said, I think, that you would be content to rely upon those in 
charge of broadcasting a program, whether it be by ‘adio or television, 
to see that it was a balanced one. In other words, I think you used 
the words “fair program.” Am I right about that? 

Mr. Dorrrer. Yes. I was speaking about the public discussion and 
public forum, which may include some candidates. 

Mr. Hesevron. Let me ask you about the mechanics of this. I 
saw a television program last week which subsequently created a good 
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deal of discussion. I assume that program or a greater portion of it 
was a series of so-called film shots put together. That was the pro- 
gram with reference to the agricultural problem. 

To your knowledge does anybody or did anybody in connection with 
the network preview that program in order to determine in their own 
good judgment whether it was an impartial and fair presentation or 
not ¢ 

Mr. Dorrrer. Congressman, I could not answer that. We don’t 
police the programing, even close to that extent. I did not see the 
program. Is that the Edward Murrow program that you are refer- 
ring to? 

Mr. Hesevron. It is. 

Mr. Dorrrer. As I understand it, and perhaps Columbia Broad- 
casting can answer, isn’t Edward Murrow on the board of directors of 
Columbia Broadcasting System. 

Mr. Heseiron. Let me recall, to you, Mr. Commissioner, I asked 
whether to your knowledge if any responsible official of the system 
which broadcast that program reviewed it before it was placed on 
television and determined that it was a fair and impartial presentation 
of the problem. 

Mr. Dorrrer. My answer to that would be, Congressman, that you 

should inquire of the Columbia Broadcasting System. They could 
vive vou a direct answer on it. I cannot. 

Mr. Hesevron. In other words, we get right back where we started. 
The Commission has no way perhaps of determining that or else 
does not care to do so. 

Mr. Dorrrer. No, that does not follow. I would say this; whether 
it is Columbia, NBC, or ABC, or any broadcaster, that puts on a pro- 
gram which to a reasonable mind would be a one-sided presentation, 
there is an obligation to give an opportunity to present the other side. 

Mr. Heseiron. How is that brought before the Commission ? 

Mr. Dorrrer. By complaint. 

Mr. Hesevron. From whom ? 

Mr. Dorrrer. Anybody. 

Mr. Hesrturon. That is all, Mr. Chairman. 

Mr. Harris. Any further questions? If not, thank you very much, 
Mr. Commissioner. 

Mr. Chairman, I am sorry to have taken so much time on one. I 
am afraid it is going to interfere with some of the things you had to 

say on some of the other bills. You were about to proceed. 

Mr. McConnavueuey. I was about to proceed on H. R. 3789, which 
would amend section 315 (a) of the Communications Act to provide 
that a station or licensee need not afford the right to equal broadcast- 
ing opportunities to: One, persons convicted of espionage, sabotage, 
treason, sedition, or subversive activities; two, members of the Com- 
munist Party or any successor organization; or, three, members of 
any organization which under the Subversive Activities Control Act 
of 1950 is registered as, or has finally been determined to be, a Com- 
munist, Communist- front, or Communist-infiltrated or ganization. 

There are two existing provisions of law which concern political 
broadcasts by subversive | organizations. Section 769 of the Internal 
Security Act of 1950 provides that any broadcasts sponsored by an 
organization registered with the Attorney General pursuant to that 
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act must be identified by an announcement that it is being sponsored 
by a Communist organization. However, that act does not affect the 
rights of any organization or individual under the equal time pro- 
visions of section 315. Under section 3 of the Communist Control 
Act of 1954, the Communist Party and any successors of that party 
are denied all rights, privileges, or immunities attendant on legal 
bodies created under the laws of the United States. This provision 
would appear to affect the legal capacity of the Communist Party 
or any of its representatives to contract for broadcasting time. How- 
ever, it is important to note that the Communist Control Act does not 
take away from individual Communists the privilege afforded by 
section 315, if they are candidates for public office, but are not running 
as candidates of the Communist Party, or of a successor organization. 

The present bill would therefore serve to deprive various classes of 
organizations and individuals of privileges under section 315 which 
they now have, but while the proposal does affect broadcast privileges 
extended by the Communist Act, it is clear that this amendment is 
concerned primarily with the question of policy relating to internal 
security. 

For that reason, the Commission does not believe that it would be 
appropriate for it to express any opinion either as to the necessity or 
the advisability of enacting such legislation. 

However, the Commission is of the opinion that the legislation, if 
enacted, would be constitutional. In the first place, the amendment 
wold not prohibit anyone from using broadcast facilities. Rather it 
relieves the licensees of broadcast stations of the statutory duty under 
section 315 to permit their facilities to be used by the classes of persons 
enumerated in the proposed amendment. 

In the second place, it does not appear that the legislation would 
constitute Federal interference with matters within the jurisdiction 
of the several States, since the privilege which would be modified is 
clearly a Federal privilege. State or local laws would not be modified 
in any way, by the provision. 

While the Commission feels there are no constitutional obstacles 
to this legislation, we do believe that it would raise procedural prob- 
lems. The legislation is completely silent with respect to who will 
decide whether a person falls within the category of persons listed in 
the bill. Clearly the station licensees would have to make the initial 
determination. But the real question and the real crux of the prob- 
lem is who will review the determination of the station licensee. 

This would not appear to be much problem with decisions concern- 
ing whether or not the person applying for broadcast time had been 
convicted of one of the crimes specified in the proposed legislation. 
That would seem to be a relatively simple question of fact. But in 
determining whether the person in question is a member of one of the 
categories of organizations listed may be a much more difficult and 
complicated task. If this Commission is to be the Government agency 
charged with reviewing the licensee determinations, delay will be in- 
evitable, since it will be necessary to gather all the facts at the place 
where the election is taking place, and then present them to the Com- 
mission in Washington. 

As you well know, time is often of the essence in deciding these 
vital matters when an election is taking place. Therefore, the Com- 





COMMUNICATIONS ACT AMENDMENTS SI 


mission wishes to suggest that Congress should give consideration to 
enacting a provision would would permit a person who has been re- 
fused time pursuant to section 315 to apply to the Federal district 
court for the district in which the broadcast station in question is 
located for an immediate determination of his rights. This would 
provide a speedy review of the station licensee’s determination in a 
competent forum at the place where the election campaign is taking 
place, and where the parties to the dispute are located. 

The Commission also believes that the right to apply to the Federal 
district court for review should apply with respect to all determina- 
tions as to the rights of persons to obtain broadcast time under the 
provisions of section 315. For the problem of securing expeditious 
review of all of the various determinations which must be made under 
the existing provisions of section 315 has posed difficulties for the 
Commission for some time. In our opinion, the local Federal district 
court is the most appropriate forum for securing the necessary prompt 
and effective review of these questions. Possible language to. achieve 
this objective is attached to the copies of this statement. 

Thank you, sir. 

Mr. Harris. Thank you very much, Mr. Chairman. 

Do I understand the proposed amendment would be an amendment: 
to the bill, H. R. 3789? 

Mr. McConnavucuey. Yes, sir. 

Mr. Harris. You are proposing the amendment in case the pro- 
visions of this bill were to be adopted ¢ 

Mr. McConnavucuey. Yes, sir. 

Mr. Harris. But as to the bill itself, you do not feel that the Com- 
mission would want to make any recommendation one way or another / 

Mr. McConnavucuey. No, sir. We believe it is a question of policy 
relating to internal security 

Mr. Harris. You think it would be appropriate or desirable if we 
obtained the recommendation from the Department of Justice in that 
respect. 

Mr. McConnavueuey. Yes, sir, that is our feeling. 

Mr. Harris. Are there any questions? If not, you have another 
bill. 

Mr. McConnavueauey. Yes, sir. H. R. 4814 is designed to relieve 
licensees of radio broadcast stations, as well as their agents or em- 
ployees, of any civil liability for defamatory st: itements made by 
legally qualified candidates for public office in broadcasts made under 
the provisions of section 315 of the Communications Act of 1934. 

The only exception to this freedom from liability would be in cases 
where the licensee or his agent or his employee participated willfully, 
knowingly, and with intent to defame in the broadcast. The existing 
provisions of section 315 specifically prohibit broadcast station licensees 
from censoring in any manner broadcasts made under that section. 

In view of this absolute prohibition against censorship, it was the 
Commission’s view, as expressed in the Port Huron B roadcasting Com- 
pany case, 12 Feder ‘al Communications Commission 1069, that licensees 
now have complete immunity from liability for defamatory statements 
broadcast under section 315. But there has never been any final de- 
termination by the Supreme Court with respect to a broadcaster’s 
liability for defamatory statements in political broadcasts governed 
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by section 315. The question therefore cannot be considered to be 
settled. 

Some progress has been made through State legislation to give im- 
munity to broadcasters. I thing some 33 or 35 States have passed legis- 
Jation. 

However, the existing State legislation is not in the Commission’s 
opinion adequate. In the first place, several States do not have such 
legislation, and secondly, such State statutes as have been enacted 
are not consistent in their provisions. This inconsistency in the exist- 
ing State legislation is particularly unfortunate where a station’s pro- 
grams are heard or seen in several States, as is quite frequently the case. 

~ The Commission believes, therefore, that Federal legislation such 
as the bill now under consideration should be enacted in order to settle 
the question. However, we have no doubt as to the authority of Con- 
gress having forbidden censorship, to grant immunity from civil 
liability to broadcasters in State and local as well as Federal courts. 

We are also in agreement that immunity from liability should be 
extended to include agents and employees of the station licensee. The 
considerations applicable to licensees would appear to be equally ap- 
plicable to such employees and agents. 

Finally, the majority of the Commission approves the provisions in 
H. R. 4814 which would make the licensee or his agents or employees 
liable for defamatory statements in broadcasts under section 315, if 
they, and I will quote it, “willfully, knowingly, and with intent to de- 
fame” participate in such a broadeast. 

A licensee or his employees always “participate” in broadcasts, but 
if that participation is willful, knowing, and with intent to defame, 
and consists of something more than complying with the statutory 
duty to allow the broadcast to take place, we think it clear that the 
immunity provisions should not be applicable to them. 

Commissioner Doerfer is of the opiion that the licensee or his em- 
ployees should also be held accountable if they “wantonly” participate 
in a political broadcast. containing defamatory statements. He would 
not relieve licensees or their employees of liability if they fail to exer- 
cise at least the slight degree of care to warn candidates in advance 
concerning the consequences of uttering statements that are clearly 
libelous or slanderous. 

Mr. Harris. I observe that you have with each of these statements 
comments of the Federal Communications Commission on the bill. 

Mr. MoConnavucuey. Yes, sir. 

Mr. Harris. Without objection, those comments will be included in 
the record along with the statements on the various bills. 

(The documents referred to were inserted with the reports of the 
Federal Communications Commission on each of the bills.) 

Mr. Harris. I believe you have another one. 

Mr. McConnavuGuey. Yes, sir; I have another one. Two bills, 
H. R. 6968 and H. R. 6977 are identical. Hach would add a new sub- 
section to section 308 of the Communications Act, providing that the 
Commission could not adopt any rule which would discriminate 
against. persons because of their interests in any medium primarily 
engaged in the gathering and dissemination of information. The 
bills would also prohibit the Commission from denying any applica- 
tion solely because of any such interest. 
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The question of newspaper ownership of radio facilities has been 
frequently considered by Congress, the Commission, and the courts. 
In fact, the conference committee considering the Communications 
Act amendment of 1952, deleted from that legislation the identical 
provision now proposed in H. R. 6968 and H. R. 6977. 

In rejecting this provision, the conference committee stated that 
it was unnecessary for the reasons that the Commission did not have 
the authority to promulgate any rule discriminating against news- 
papers or to arbitrarily deny an application solely because of such 
interest. We fully agree with this opinion of the conference com- 
mittee. 

What exactly are the Commission’s policies with respect to appli- 
cants who have newspaper interests? In noncomparative proceed- 
ings, the fact of a newspaper ownership is irrelevant, except insofar 
as it may indicate that a grant of the application would be contrary 
to the public interest, because it would result in an undue concentra- 
tion of control of the media of mass communication. Moreover, the 
Commission has never denied an application in an uncontested case 
solely because the applicant had newspaper interests. The only in- 
stance in Which the Commission has denied an application in a non- 
comparative case because of circumstances surrounding the appli- 
cant’s newspaper interest was the Mansfield Journal case. 

There the record clearly demonstrated that the applicant had used 
its monopoly newspaper position in an attempt to force a radio sta- 
tion out of business through coercive pressures on advertisers. In- 
cidentally, in that case the coercive practices were subsequently held 
by the courts to be in violation of the antitrust laws. 


In cases involving mutually exclusive applications, the Commission 
must determine on a comparative basis which of two or more appli- 
cants, who usually possess the minimum qualifications, would best 
serve the public interest. In such vee proceedings, the Com- 


mission must, in accordance with the rulings of the courts, consider and 
evaluate all of the factors which the parties advance as indicating dif- 
ferences between them. One of these factors is the interests which the 
parties already possess in the media of mass communication. These 
media include radio and television stations, newspapers and motion 
picture theaters. Where this issue with respect to the media of news 
communication has been raised, the Commission has followed a con- 
sistent policy. It has always evaluated the various mass media inter- 
ests of the applicants and has recognized the relative benefits to be 
derived by diversification of those media. These benefits are: 

The encouragement of competition between the various media, the 
avoidance of concentration of control over the avenues of communica- 
tion of fact and opinions to the public and making available to the pub- 
lic a more varied approach to questions of interest. This policy of en- 
couraging diversification has been specifically approved by the courts. 

I must emphasize one fact. While the Commission has maintained 
a consistent policy with respect to diversification, that factor is merely 
one of numerous factors which the Commission must evaluate in any 
comparative proceeding, and diversification is not necessarily the con- 
trolling factor. It may or may not be, depending on the facts in the 
particular case. A preference awarded for diversification may be 
slight or it may be substantial. A newspaper may prevail despite the 
diversification factor, because of its superiority with respect to pro- 
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gram plans, integration of ownership and management, local owner- 
ship, or past broadcast experience. 

The Commission’s recent grants to newpaper applicants in Tampa, 
Fla., and Miami, Fla., are merely illustrative of the fact that such ap- 
plicants, because of superiority in other factors, can win out over non- 
newspaper opponents. In fact, newspaper ownership may constitute 
an asset to an applicant. The fact that an applicant has operated a 
newspaper in the community in question may demonstrate its ability 
to perform outstanding public service in that community, as well as 
its ability to respond to the community’s particular needs. 

The Commission is of the opinion that if this proposal becomes law, 
it might have unfortunate results. It might preclude the Commis- 
sion from considering local newspaper ownership even as merely one 
of the many factors that the Commission would have to evaluate. 
Actually, it is difficult to say exactly what this legislation would or 
would not do since some of its terms are so ambiguous. No definition 
is included of the term “discrimination,” nor are we able to tell the 
precise meaning of the clause prohibiting the Commission from deny- 
ing an application “solely” because of an applicant’s interest in any 
medium primarily engaged in the gathering and dissemination of in- 
formation. 

Would this legislation prevent the diversification factor from being 
used against newspaper applicants but permit its use against those con- 
trolling other mass media? If so, this would be discrimination in 
favor of newspapers. If it is meant to preclude consideration of all 
mass media interests, it would mean the Commission could not even 
take into consideration the number of other radio or television inter- 
ests of an applicant. It might prohibit the Commission from con- 
sidering the fact that an applicant was publishing a scratch sheet, or 
operating a racing wire network in aid of illegal gambling. 

In summary, we believe that legislation such as this which in our 
opinion might prohibit consideration of the diversification principle 
in comparative licensing proceedings would not serve the public inter- 
est, and would be contrary to the many Federal laws concerned with 
fostering competition. 

Moreover, we do not think legislation is necessary to protect news- 
papers from discrimination. The fact that newspapers have an in- 
terest in approximately 30 percent of the television stations in this 
country is eloquent testimony to the lack of any such need. 

Mr. Harris. Thank you, Mr. Chairman. There are several other 
bills. 

Mr. McConnavuecuey. Yes, sir. 

Mr. Harris. The bells have rung on an automatic rollcall for a 
vote. It went over from yesterday. So the committee as you can 
see, must go to the House. Would it be convenient for you to come 
back in the morning at 10 o’clock ? 

Mr. McConnavcuey. Certainly, sir. Commissioner Webster is go- 
ing to testify on the balance of these bills. They are mostly technical. 
We have our Commission agenda tomorrow, on which we have dead- 
lines on certain items. If Commissioner Webster could come up and 
the General Counsel, would you permit the Commission to go ahead 
with its regular hearing ? 
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Mr. Harris. There are some questions that some members of the 
committee have regarding the statement you just made. Would you 
want Commissioner Webster to answer those questions ? 

Mr. McConnaveuey. No, sir. You mean on newspapers ? 

Mr. Harris. On the statement that you have just made. 

Mr. McConnaveauey. Sir, the General Counsel could answer ques- 
tions on the statement I just made. 

Mr. Harris. In other words, if Commissioner Webster comes back 
and takes the witness chair, then any questions directed to him that 
he would like to refer to the General Counsel would be the procedure 
that you would want ? 

Mr. McConnavauey. That is what we would appreciate, because 
Commissioner Webster is skilled as an engineer on these other bills, 
and the General Counsel on what I have testified to. Yes; that is what 
I would appreciate. 

Mr. Harris. I wanted to get a clear understanding of the procedure 
when we come back. 

Mr. McConnaveuey. Yes, sir. 

Mr. Harris. In addition to that, Mr. Hinshaw, a member of this 
committee, called to my attention House Joint Resolutions 138 and 
139 that he and I introduced last year. If Commissioner Webster 
could give us a report on the problem of the height of towers for 
these radio and television stations, we would be glad to have that. 
I know for a fact that he is capable and qualified to discuss that situa- 
tion. 

Mr. McConnaveuey. He most assuredly is. 

Mr. Harris. Since they were not included in the list of bills that 
were sent down to you, I wanted to make that announcement to you. 

Commissioner, if you think that you would not be ready by to- 
morrow, we would try to give you another date. We don’t want to 
be rushing you too much. 

Mr. Wesster. I would prefer not to be rushed on the tower situa- 
tion. Commissioner Lee has been working on that problem with 
other Government organizations, and so forth, and I would have to 
familiarize myself with a number of points in regard to it. If you 
could put it off, I would appreciate it very much. That is, either I 
can do it or Commissioner Lee. 

Mr. Harris. We will try to arrange a satisfactory program. 

Mr. Wesster. I am not trying to get out of it. 

Mr. Harris. The committee will adjourn until 10 o’clock tomorrow. 

(Whereupon, at 12:10 p. m., a recess was taken until Wednesday, 
February 1, 1956, at 10 a. m.) 
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WEDNESDAY, FEBRUARY 1, 1956 


House oF REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1302, New House Office Building, Hon. Oren Harris (chairman 
of the sube -ommittee) presiding. 

Mr. Harris. The committee will come to order. 

Yesterday at the conclusion of the hearings in connection with pro- 
posed amendments to the Federal Communications Act, the Chairman 
of the Commission had just concluded his statement in behalf of the 
Commission in reference to H. R. 6977, which I introduced, and H. R. 
6968, introduced by our colleague, Mr. Beamer of Indiana. Mr. 
Beamer is a member of this c ommittee. 

The General Counsel, I believe, is here this morning to answer ques- 
tions on behalf of the Commission which the committee might have on 
this subject. I believe that is right, is it not, Commissioner Webster ? 


STATEMENTS OF HON. EDWARD M. WEBSTER, COMMISSIONER, AND 
WARREN BAKER, GENERAL COUNSEL, FEDERAL COMMUNICA- 
TIONS COMMISSION 


Mr. Wesster. That is right. 

Mr. Harris. Were you to participate in this discussion ? 

Mr. Wesster. No; I think that the General Counsel can handle it. 
[f there is anything you would rather have from me as you proceed, 
I will be glad to step forward. 

Mr. Harris. Suppose both of you come around. 

Mr. Werster. All right, Mr. Chairman. 

Mr. Harris. Mr. Beamer, of this committee, has some questions he 
wants to ask and we are glad to recognize Mr. Beamer at this time. 

Mr. Beamer. Mr. Chairman, I thank you on behalf of myself and 
Mr. Heselton, and those of us who are interested in such legislation, 
in our being permitted to come before this committee. The commit- 
tee is very gracious and we appreciate it, Mr. Heselton and I, and he 
joins me in thanking you. 

Mr. Harirs. We are glad to have both of you. Of course, you are 
members of the Interstate and Foreign Commerce Committee and 
this isa part of the committee. 

Mr. Beamer. We are missing our own subcommittee this morning, 
too, to be here. 

Mr. Harris. Weare glad to have you. 
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Mr. Beamer. Mr. General Counsel 

Mr. Harris. I might say that your subcommittee has some of our 
members over there, too. 

Mr. Beamer. We will see how it works out. 

I was going to ask the Chairman of the Federal Communications 
Commission some questions that I do not want to ask the General 
Counsel, because I know the General Counsel is not familiar with some 
of it. I know from his background, and I know that he was not here. 
Some of the Commissioners remember when I first came to Congress 
in 1951. But I am going to ask this particular question, if the Com- 
mission has attempted to study the intent of the Congress not only in 
the legislation in connection with the McFarland Act, S. 650, I be- 
lieve as stated by my good friend, but also going back through the 
years to determine what the Congress had intended to write into the 
Communications Act. And I refer specifically to this diversification 
idea, or shall we call it, the nondiscriminatory clause, as included in 
the bill which the chairman of our subcommittee and myself have 
introduced. 

I ask that question, because I wonder if the General Counsel has 
some comments to make on the intent of the Congress, and in what way. 

Mr. Baxer. Well, as you know, Congress’ mtent is expressed in 
terms of public interest. 

The factors that the Commission has felt were included in public 
interest are many and varied. One of those has been expressed as 
diversification in control of mass communications. 

Over the years that particular factor has been specifically consid- 
ered many times; specifically approved by the courts, and as a matter 
of fact, in a number of more recent cases the Commission has been 
reversed where the courts did not consider that the Commission ade- 
quately considered that factor. 

As a result, the Commission has considered what it thought Con- 
gress intended and so have the courts, with respect to those factors 
that are in the public interest. 

Mr. Beamer. The reason I asked the question is because I had some 
specific information that I wanted to present for the record, if the 
chairman will permit, later on, giving some excerpts from the debate 
on the floor of the House and statements in the committee back in 1952 
when the McFarland bill was being considered by this full committee. 

It seemed very evident at that time that the House members, and I 
think the committee was unanimous, had the feeling that there should 
not be discriminaiton against any group of people, whether they be 
people in the newspaper business or people who were interested in the 
medium of disseminating and gathering news, or whether they were 
interested in any phase of it or whatever their business might be, that 
that should not be a contributing factor. And I have considerable in- 
formation on that point, and I am going to ask that it be submitted 
Jater on in the record. That is the reason that I feel this is important. 

I wish that the General Counsel would help me on this point. 

If I recall correctly, the conference committee was appointed to 
resolve the differences between the House version and the Senate ver- 
sion of the bill and I believe that particular clause was stricken in the 
conference committee; was it not ? 

Mr. Baker. That is correct. 
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Mr. Beamer. And the comments which the Federal Communications 
Commission has filed with this committee shows that the House version 
of the McFarland amendment contained language almost identical 
with that which is here proposed. It was stricken out in the confer- 
ence committee and the report itself is quoted as to the reasons for 
striking these out. 

I could read them if you care for me to do so, or if it is the desire of 
the members of the committee that I do so. 

Mr. Baxenr. It is on the first page of the comments which were filed. 

Mr. Beamer. The reason I say that it is difficult to ask these ques- 
tions of you is because you were not here at the time this was con- 
sidered. 

If I recall correctly, the Federal Communications Commission, 
through its spokesman at that time, at that particular time, said that 
it was not necessary to have that in, because “We are not going to be 
cuided by it anyhow.” “We will not permit any such provisions.” 

“We will not permit ourselves to discriminate against anyone.’ 

Now, in other words, we thought we had the assurance from the 
Federal Communications Commission that there would be no discrim- 
ination. 

And that is the reason I think that the conference committee—and 
I believe that the chairman of this subcommittee was a member of 
the conference committee and can probably answer the question better 
than I—at that time they felt since they had the assurance—it was 
only verbal assurance that they would agree to have that particular 
provision stricken out with the understanding that there would be no 
discrimination exercised on the part of the Commission. 

Mr. Baxer. I think that the Congressman has put his finger on one 
of the very pertinent problems this bill creates and that is: “What is 
discrimination?” I think the testimony with respect to the McFar- 
land amendment also reveals that the Federal Communications Com- 
mission did not believe they had in the past discriminated against 
newspaper interests. 

I think the Commission felt that it was unnecessary. They did not 

believe they were discriminating against anyone, in the sense of being 
biased or prejudiced against a particular industry, but merely that, in 
accordance with the doctrine that the Congress had set forth, and as 
they were required to do, they had merely weighed that factor relat- 
ing to ownership of other matters, or media, just as they were required 
to weigh other factors relating to the participants when they are de- 
ciding a comparative case. 

Mr. Beamer. I think that the General Counsel is correct. 

I think that was the intent at that part ticular time and T still feel it 
is, and many of us feel that the Commission has had every desire not 
to discriminate; but. now the question arises, how true were they to 
that promise ? 

I refer to the Broadcasting and Television Magazine issue of No- 
vember 1954. Frankly, this is one article that prompted me to try to 
make some corrections which I think are necessary. 

This e not heard it re- 
futed—quite a large number of cases wehere there was discrimination. 

Now I am wondering—I am not going to ask the General Counsel to 
comment on this himself, but we are wondering and we have in mind, 
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many of us, whether or not it is necessary to put this down in black 
and white so that the Commission is not going to have to be con- 
cerned, because here it is in the bill, and Congress itself has spelled 
it out: and then the courts likewise will have some basis on which to 
stand. 

Mr. Baxer. I think as you will note from the statement of Chair- 
man McConnaughey, our position is we do not believe that the Com- 
mission has discriminated, 

If the parties believe we have discriminated, then I think the 
language which is here raises a serious question because there is no 
definition of discrimination which we think either the Commission or 
the courts would be able very well to interpret. 

We have explained in the comments that Mr. McConnaughey read 
why we believe that it would be difficult for the Commission to take 
this language and reach a conclusion as to just how they were sup- 
posed to apply the statute with respect to newspapers. 

The courts have not found the Commission has discriminated against 
them, except to the extent that newspaper ownership in certain in- 
stances must be a factor to be taken into account oe weighed along 
with all of the other factors where two parties each are requesting a 
television or radio station and each insists he is more qualified, and that 
an operation by him would be more in the public interest. 

The Comnnission has in fact granted radio and television applica- 
tions of newspapers. It has at times found, too, that certain aspects of 
the qualifications of the parties were outweighed where they did not 
own newspapers. As has been pointed out here, there have been com- 
parative situations in which, although a competing applicant was not 
interested in other media and did not have other newspapers, it still 
was not found to be the best qualified. Examples of this are the cases in 
Tampa and Miami. The Commissioners found that other factors 
justified granting the application to the newspaper applicant over a 
nonnewspaper applicant. 

Mr. Hesevron. Will the gentleman yield ? 

Mr. Beamer. Yes, I shall be glad to yield. 

Mr. Hesevron. I want to be sure that I have your illustration cor- 
rectly. You refer to the Tribune Co. case at Tampa of August 6, 1954, 
and the Biscayne Television Corp. (Miami) January 20, 1956. 

Mr. Baxer. That is correct. There is also one additional case in 
Tampa which I would call your attention to, a case recently in the 
court of appeals. 

There was a case brought to the court of appeals in which there were 
3 applicants, 2 of which had newspaper interests in the city of Tampa, 
and 1 did not. The one that did not have newspaper interests was 
found not as well qualified. The choice was just between the two 
which had newspaper interests. 

Mr. Hesevron. My question was to establish for the record the two 
cases to which you referred. 

Mr. Baxer. Those were in the cities of Tampa and Miami. 

Mr. Beamer. My interest has arisen because of the fact that there are 
two television stations in the State of Indiana either owned or con- 
trolled by newspapers. asi 

Now. I have been personally opposed to any monopolistic trends 
that might occur in this country. 
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I have the feeling that there should be no monopolies. And some 
of those are in my own particular district. 

In an adjoining district—I am quite sure where you live in Fort 
Wayne, where they had hearings—if I have this correct—I know that 
it was the sentiment of some of the people and they felt, at least the 
people felt, that the Communications Commission definitely denied 
{wo cases, one was in Fort Wayne, WGL, where the News-Sentinel 
there definitely was denied the TV grant because of newspaper owner- 
ship and, No. 2, James R. Fleming, a partner of Paul McNutt, publish- 
er of the Journal-Gazette of Fort Wayne—they likewise, as is shown 
by the record, also were denied a grant because of newspaper owner- 
ship. 

I am not referring to any cases pending. 

Mr. Baker. I was going to say, inasmuch as those cases have been 
decided and since the records are there, I would not feel that I am 
under any handicap in talking about them. 

As an actual matter of fact, the facts with respect to the newspaper, 
the News-Sentinel case, where that an examiner found that, among 
other things, the newspaper interest of the News and Sentinel was a 
factor, and it outweighed certain other advantages to that applicant. 

The News and Sentinel did not take exception to the examiner’s 
decision and take it to the Commission and therefore the Commission 
never itself specifically passed on the weight to be given to that factor. 
Had they taken the case to the Commission, no one can tell what the 
decision would have been. 

With respect to the other case, as to the factor of newspaper owner- 
ship, if you will read the decision in that you will find that both 
applicants had interests in mass media communications. One appli- 

cant had a number of television and radio stations around the State. 
The other applicant, Mr. Fleming and Mr. McNutt, had newspaper 
interests. 

The Commission found on the basis of those, there was a slight pref- 
erence to be made in favor of the newspapers, but found that it was 
insignificant. 

The factor which they did take into account was a different factor. 
That was with respect to the past practices of the two partners in 
their ownership of controlling stock in the newspapers, and their en- 
tering into certain agreements which the Commission felt were against 
the public interest. 

In other words, it was not a question of the specific ownership of 
newspapers, but specific practices of the parties. 

Whether those factors are valid or not, are, of course, at the present 
time in the court, and it will be determined by the court whether or not 
the Commission was justified in considering those practices of such 
importance as to outweigh the balance against one applicant in favor 
of another. 

I do not believe that the latter case can be considered as any discrim- 
ination of any description against a newspaper. 

Mr. Beamer. Of course, as to the decision on the part of the Com- 
mission, if you find for a newspaper, then there is still liable to be a 
feeling of discrimination. So there are two phases to it. 

Mr. Baker. I must agree with you, that any time there is a decision, 
there is that. 
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Mr. Harris. Will the gentleman yield ? 

Mr. Beamer. I shall be glad to yield. 

_ My. Harris. As I understand you, Mr. Baker, this particular case 
1s On appeal to the courts. 

Mr. Baxer. It is in the courts, yes. 

_Mr. Harris. Does the appellant charge in this appeal that there is 
discrimination due to the fact that it is a newspaper owner ¢ 

Mr. Baxer. No; they do not, sir. 

The burden of the appeal was that it was an arbitrary abuse of 
discretion on the part of the Commission and that it reflected ad- 
versely on the two partners in the application. I mean, it was not a 
matter of discrimination, but a question of whether or not these prac- 
tices which have been found to exist, relying on the antitrust laws—— 

Mr. Harris. In connection with the particular question we have 
here, would that have arisen if this bill had been enacted ; would that 
have been involved in this appeal at all? 

Mr. Baxer. I do not believe it is involved. In other words, I do 
not believe that this bill, if it had been passed, would affect the out- 
come of that case, because the provisions of the Communications Act 
also state that the antitrust laws shall specifically apply. 

Mr. Beamer. The News-Sentinel case, however, was not appealed ? 

Mr. Baxer. It was never appealed. No exceptions were taken to 
the examiner’s initial decision to the Commission. 

Mr. Beamer. It is true, though, that the examiner reported that 
that was a part of his report, and he did not see the need for the Com- 
mission giving additional time and space to it—I mean, to grant it to 
a newspaper. In fact, in the statement I have here from the owners, 
it is stated very definitely that they were denied a TV grant because 
they were newspapers. 

Mr. Baker. There is no question about newspaper ownership being 
a factor, as I just said. 

In the Johnston case, which the court of appeals decided with re- 
spect to the Commission’s duties under the law, it is required that 
where one of the applicants makes a request for a finding and an in- 
terpretation on a certain difference between the two parties, the Com- 
munications Commission must examine the facts and evaluate them. 

The Commission has in the past and is in the present evaluating 
the factor of newspaper ownership, but the Commission has always 
found there that there are some advantages and some disadvantages 
to newspaper ownership, and it has to weigh those in the light of each 
case. Insome instances the Commission has found that the advantages 
are in favor of the newspaper which justified the granting, while in 
others it has found that the disadvantages did not justify the granting 
as compared to the other applicants. 

Mr. Beamer. Mr. Chairman, I could prolong this with many in- 
stances, and quite a few other cases throughout the United States. 

I merely bring this up as one particular instance. I think others 
will probably bear out the point Mr. Baker has raised and try to noint 
out what the views are going to be as to the advantages or disadvan- 
tages, but unfortunately, to me it seems that any one industry should 
be put to a disadvantage due to the fact that it happens to be in that 
particular type of business. I would hate to be penalized bv having 
someone say, “You cannot do this, because you are a farmer.” I won- 
der, on the other hand, if they could not think of it as an advantage. 
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I think that was the intent, if I remember correctly, that was very 
much the intent of the members of the committee and I believe of the 
Congress, as expressed, and I shall present that later on. 

That, I believe, Mr. Chairman, is ali I desire to present at this time. 
I will want to bring that to the committee’s attention later on. 

And, I will yield the floor, because there are many other things 
that we could discuss. I do not want to encroach upon the time of 
the committee too long. 

Mr. Harrts. It is the purpose of the gentleman to appear as a 
witness ¢ 

Mr. Beamer. That is correct. 

Mr. Harris. And present these facts to which you have referred 7 

Mr. Beamer. That is correct. 

Mr. Harris. Mr. Heselton, do you have any further questions? 

Mr. Heserron. Yes, thank you, Mr. Chairman. 

Mr. Baker, when did you assume the office of General Counsel ? 

Mr. Baker. September 1953. 

Mr. Hesevron. Will you furnish to the chairman, for his examina- 
tion, to go into the record if he chooses, when the Commissioners each 
took office ¢ 

Mr. Baker. Certainly, I can furnish that. It is already in a re- 
port and we can further excerpt it and bring it to this specific com- 
mittee. 

(The information requested is as follows :) 

The present Commissioners took office on the following dates: George C. 
McConnaughey, October 4, 1954; Richard A. Mack, July 7, 1955; Rosel H. Hyde, 
April 17, 1946; E. M. Webster, April 10, 1947: Robert T. Bartley, March 6, 
1952; John C. Doerfer, April 15, 1953; Robert E. Lee, October 6, 1953. 


Mr. Hesetton. This opinion of the Commission with reference to 
these bills, was adopted by the Commission on November 9, 1955; is 
that correct ? 

Mr. Baker. That is correct. 

Mr. Hesevron. Was that a unanimous opinion of the Commission? 

Mr. Baxrr. I am afraid I cannot answer that accurately. I am not 
certain whether there was one Commissioner who did not ee an 


opinion on it. I think I would have to check into that. My belief is 
that there were either 6 or 7 of them. In other words, there may have 
been one who dissented. I would have to check that. I will furnish 
that for the record. 

Mr. Heseiron. Can Commissioner Webster answer that question ? 

Mr. Wesster. I would have to give the same answer, Mr. Congress- 
man. There also may have been an absentee. So I have no record in 
front of me, but that can easily be obtained and inserted in the record. 

Mr. Hesetron. Do I understand you correctly that you state that 
there may have been one who did not concur? 

Mr. Wesster. There may have been an absentee. I do not have the 
record in front of me. The minutes of the meeting will show whether 
it was unanimous, or who voted for it, who objected to it, or what not. 

Mr. Heserron. I would like to have that in the record. 

Mr. Harris. You can supply that? 

Mr. Wesster. Yes, sir. 
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(The minutes referred to follow :) 
MINUTES OF THE FEDERAL COMMUNICATIONS COMMISSION 


Minute No. 384—A-55, Commission meeting (general matters), November 9, 1955, 
10 :50 a. m. 


Present : Commissioners McConnaughey, Chairman; Webster, Bartley, Doerfer, 
Lee, and Mack. 

At a session of the Federal Communications Commission held at its offices in 
Washington, D. C., this date, the above-named Commissioners being present, the 
Commission by unanimous vote took the following actions on general matters: 

Agenda item No. 1. Approved the following minute : 

Minute No. 373—A-55, Commission meeting of November 2, 1955, on general 
matters. 

Agenda item No. 2. Adopted comments, FCC 55-1108, on H. R. 7174, a bill to 
authorize payment to Lucy Rolandone for injuries incurred in an accident involv- 
ing a Federal Communications Commission vehicle and another vehicle. 

Agenda item No. 3. Adopted comments, FCC 55-1109, on H. R. 6968 and H. R. 
6977, bills to amend the Communications Act with respect to its application to per- 
sons connected with any medium primarily engaged in the gathering and dissemi- 
nation of information. 

Agenda item No. 4. Adopted letter, FCC 55-1110, to the Honorable John L. 
McClellan, United States Senate, with further reference to a letter dated October 
5, 1955, requesting an up-to-date report on fees charged for licensing by the Fed- 
eral Communications Commission, 

Agenda item No. 5. Adopted letter, FCC 55-1111, to the Honorable George W. 
Malone with reference to a telephone inquiry of November 7, 1955, concerning the 
proposed installation of a low-powered military TV cochannel booster by the De- 
partment of the Navy for the purpose of providing TV service for the Hawthorne, 
Ney., area, 


MAry JANE Morais, Secretary. 


Mr. Hesevton. Were you personally at the meeting, Mr. Baker ? 


Mr. Baker. Yes; I was. 

Mr. Heseiton. How long did the Commission deliberate on this at 
the conference ? 

Mr. Baker. I cannot tell you from recollection. 

Mr. Hesevron. Could you give us any idea as to whether it was a 
matter of 2 or 3 hours or a matter of 2 or 3 minutes? 

Mr. Baker. I think it was longer than 2 or 3 minutes, because I re- 
call that there were a number of changes by various Commissioners 
who had had this circulated to them a week or two before and they felt 
that there should be certain changes in the language. That is, as to 
the best method of commenting on this bill. I do recall that we had 
to make a number of changes in language to suit the Commission. I 
do not think they were of substance i in the sense that the minds of the 
majority of the Commissioners were in agreement with the basic sub- 
stance with regard to this type of comment. 

Mr. Hesevton. Were all of the changes suggested incorporated in 
these comments? 

Mr. Baxer. All that the majority of the Commission felt were justi- 
fied. I cannot recall specifically. 1 just recall that there was the neces- 
sity of changing the language to comply with what the Commission it- 
self decided. 

Mr. Hesevron. Can you give us any statement as to how much time 
was devoted to the question “of the Commission’s opinion on these bills 
at that meeting ? 

Mr. Baxer. No,I donot believe I can. 

Mr. Hesetron. Noestimate at all? 
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Mr. Baker. No; I recall that it was more than 5 or 10 minutes, but 
I cannot say how much longer, because we have a vast number of mat- 
ters which are taken up eac ch day and it is difficult for me to say how 
long they discussed them. Most of them were in substantial agree- 
ment with it, since the comments had been circulated and they had had 
an opportunity to look over them. 

Mr. Hesevron. Was that the only matter before the Commission 
on that date at that time? 

Mr. Baker. No, it was not. 

Mr. Heserron. How many other matters were before the Com- 
mission ¢ 

Mr. Baker. I could not give you an accurate answer. I would just 
say it was 2 normal Commission meeting at which anywhere from 30 
to 100 different items are taken up. 

Mr. Hesevron. The bill introduced by the chairman of the subcom- 
mittee, Mr. Harris, was introduced in June 22. 

Mr. Baker. That is correct. 

Mr. Heseiron. The bill introduced by Mr. Beamer was introduced 
on what date ? 

Mr. Baker. Fairly close together is all I can recall. 

Mr. Hesevron. But the Commission’s meeting was not until 
November. 

Mr. Baker. That is correct, Mr. Heselton. 1 mean, when we find 
that a bill has been introduced in Congress, we immediately circulate 
it to all of the Commissioners. We point out the n necessity for an 
approaching opinion and ask what they wish to comment on the bill. 
Sometime or other we have asked them to comment, and then subse- 
quent to that, we prepare our comments on it. 

Mr. Hrsevron. Mr. Beamer’s bill was introduced the same day as 
the chairman’s bill—Mr. Harris’ bill was introduced. 

Mr. Baxer. I thought it was approximately the same time. I do 
not recall exactly. 

Mr. Hesetron. I was interested in how much consideration the Com- 
mission gave to the action taken by this committee in connection with 
the McFarland bill and the action taken on the floor of the House. 
Can you give me any statement as to that ? 

Mr. Baxer. When we begin to talk about the McFarland bill, I 
think that the Commission spent a great deal of time on that in the 
past in considering the matter. We have many times researched the 
legislative bac -kground because of questions that some of the Commis- 
sioners have raised; but I cannot tell you just how much time was 
put in on this aspect. 

Mr. Hesevron. Let me ask this. Was this opinion prepared for 
the Commission prior to its meeting ? 

Mr. Baxer. Yes. 

Mr. Hesevton. By whom? 

Mr. Baker. By my office. 

Mr. Heseiron. So that you know what the background was. 

Mr. Baker. That is correct. 

Mr. Heseiron. Did you study the question of the amendments that 
were introduced by this committee and adopted by the committee and 
recommended to the House? 
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Mr. Baxer. I did. I read some legislative reports in my super- 
vision of the preparation of the Commission’s report, which I wanted 
to bring to the attention of the Commission. 

Mr. Hesevron. Did you consider the debate on the floor of the 
House ¢ 

Mr. Baxer. I cannot tell you whether I actually read the debate or 
not. I know I read the various reports of the committees including the 
conference committee’s report. 

Mr. Hesetron. Was there any doubt in your mind as to the position 
this committee had taken in 1952 with reference to the amendment in- 
troduced by the present chairman of the full committee, Mr. Priest? 

Mr. Baker. There was no doubt in my mind of the committee's 
position. There has been and there still remains a doubt in my mind 
as to whether or not what is meant by “discrimination” has accurately 
yet been expressed. 

Mr. Hesetron. I am not interested in what may remain in your 
mind. 

Mr. Baker. Yes, sir. 

Mr. Hesevton. I am asking you, as a competent attorney, if there 
was any doubt in your mind as to the intention of this committee in 
recommending to the floor of the House the amendments presented by 
the chairman of the full committee, Mr. Priest. Was there? 

Mr. Baxer. Well, to the extent that I have expressed, there was 
a doubt in my mind as to the meaning of the language. There is a 
doubt in my mind. 

Mr. Hesevron. But you had no doubt as to the intent of this com- 
mittee, did you ? 

Mr. Baxrr. I have no doubt that this committee does not wish there 
to be any discrimination against newspapers, and I still do not know 
in my mind exactly what is meant by the word “discrimination” as 
used there. 

Mr. Heseitron. Did you suggest to the Commission that they might 
want to consider submitting to this committee alternative language to 
remove the doubt you had in your mind as to the language it had used 
heretofore ? 

Mr. Baxer. No; but I did suggest to the Commission that they 
should raise the question as to what is meant by “discrimination,” in 
order that this committee and the Congress, if it saw fit to enact legis- 
lation, would enact language which we would not misunderstand. 

Mr. Heseiton. Now, may I ask you again if you had in your mind 
at that time the debate that took place on the floor of the House in con- 
nection, specifically, with this particular amendment ? 

Mr. Baker. As I said, I cannot recall at this time whether or not I 
actually looked at the debates. I had members of my staff prepare 
and bring to me the legislative history. I do not recall whether they 
pulled out specific parts of the debate on this or not. 

Mr. Heseiron. Let me ask you this question, then. Did you or did 
vou not have in mind that the committee in the House itself, in passing 
that bill—and that portion of the bill—did so unanimously? I will 
strike out “unanimously” so far as the committee is concerned, because 
T do not recall what the vote of the committee was. On the vote on the 
floor it was unanimous. So they had felt that there had been discrimi- 
nation exercised by this Commission. 
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Mr. Baker. There is no doubt in my mind that this committee in 
the past has felt that there was discrimination. 

Mr. Heseuron. Did you have any doubt—I am talking now par- 
ticularly about this particular amendment in 1952—did you have any 
doubt about it? 

Mr. Baker. No; but when I interpret legislative history, I take into 
consideration the ‘result of the conference committee as well as the 

reasoning given by the committee. 

Mr. Hesetron. You know that the McFarland bill was a very com- 
plicated bill; do you not? 

Mr. Baker. That is correct. 

Mr. Hesevron. You know that the conferees for the House con- 
sidered many phases of that bill which were not in the Senate bill; is 
that not true? 

Mr. Baker. That is correct. 

Mr. Hesevtron. You knew that the specific language of the confer- 
ence committee indicated that they had weighed the House’s position 
on this, and because of assurance given by the Commission that they 
had not discriminated and there would be no discrimination, they 
agreed to removing it; is not that right ? 

“Mr. Baxer. That is correct. 

Mr. Hesevron. How many cases have arisen since that time involv- 
ing this particular question? You have mentioned two. 

Mr. Baker. I would imagine quite a few more than that. 

Mr. Hesevron. Twelve, was it not, Mr. Baker? 

Mr. Baker. I haven’t got an actual count of those. I am certainly 
willing to take your estimate. 

Mr. Hrseirron. You mentioned two in which you stated that the 
Commissioners had exercised discretion in favor of newspapers. 

Mr. Baker. That is correct. I can mention others in which it went 
the other way. I am not trying to say that it went this way all of the 
time. 

Mr. Hesevron. Are you aware of or are you acquainted with the 
decision in the Hearst Radio case ? 

Mr. Baker. You mean with respect to the application for renewal 
of the Baltimore station ? 

Mr. Hesevron. Yes; the WBAL case. 

Mr. Baker. Yes, sir. 

Mr. Hesevron. You recall this language, do you not: 

Unless there are overriding considerations preference should be given to a 
nonnewspaper, non-multiple-owner applicant. 

Do you recall] that language ? 

Mr. Baxer. I remember reading some language such as that. I do 
not recall the specific language, because the main point in that case, 
which I have always been interested in from a legal standpoint, was 
a slightly different one. 

Mr. Hesevton. What does “overriding consideration” mean ? 

Mr. Baxer. It means that a number of other factors outweigh this 
disadvantage. 

Mr. Heston. Do you dispute the fact that under the present Com- 
mission’s policy, newspaper ownership actually presents an irrebut- 
table presumption of comparative disqualification ? 
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Mr. Baxer. Yes; I do. Otherwise I would not be able to attempt 
to substantiate the two decisions of the Commission in the courts. 

Mr. Hesevtron. Can you support that by brief of the Commission’s 
action, first, prior to 1952, and second, subsequent to that and up to 
this date? 

And, I am not talking about the courts’ decisions. I am talking 
about the Commission’s decisions. 

Mr. Baxer. Let me see, to make sure I understand what I am an- 
swering, Congressman, I want to make sure that I understand the point 
that you want me to answer. The question is: Could I support it 
with a brief ? 

Mr. Hesevton. May we ask the stenographer to read the question? 
Read his statement first and then read my question. 

(Thereupon the reporter read the record as requested. ) 

Mr. Hesevron. Do you understand ? 

Mr. Baxer. No, sir. The question you are raising is: Can I sup- 
port that? I would have to go back beyond what he has read. 

Mr. Hesevron. All right; can you support the suggestion you made 
that the Commission has not created an “irrebuttable presumption of 
comparative disqualifications” wherever newspaper ownership 
appears ¢ 

Mr. Baker. In acomparative case ? 

Mr. Heseuron. Yes. 

Mr. Baker. Yes, sir. 

Mr. Hesevron. Will you do that? 

Mr. Baker. I will. The two particular cases that come to my mind 
I have already cited. 

Mr. Hesevron. I know, but you have not cited the other 10; have 
you ? 

Mr. Baxer. No, sir. 

Mr. Hese.ron. The other 10 may have been decided on other mat- 
ters. 

Mr. Baxer. In the other 10, the Commission did not rule that there 
was an irrebuttable presumption. It ruled that that was a factor to 
be considered and when it weighed the factor against all others, it 
found adversely to the particular applicants. 

Mr. Heserron. The McClatchy case arose before you became Gen- 
eral Counsel ? 

Mr. Baxer. I do not believe so. 

Mr. Heseiron. That case, as I understand it from the report, was 
October 5, 1954. 

Mr. Baker. That is right, and I was there in September 1953. 

Mr. Heseiton. Then you are familiar with it? 

Mr. Baker. Iam, sir. 

Mr. Heseiton. Who was the examiner in that case ? 

Mr. Baker. I do not recall the name of the examiner. I recall es- 
sentially what the examiner held. ; 

Mr. Hesevron. Did the examiner find that McClatchy was superior 
in all areas of comparison save one—diversification media ? 

Mr. Baker. That istrue. 

Mr. Heseiton. What was the action taken by the Commission ? 
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Mr. Baker. The Commission reversed the findings made by the 
examiner with respect to the newspaper and awarded it to the non- 
newspaper applicant. 

Mr. Hesertron. In other words, the Commission reversed the exam- 
iner and awarded the license to the nonnewspaper applicant; is that 
not true ? 

Mr. Baxer. That is correct. 

Mr. Hesston. Do you recall the decision in the United States ap- 
pellate court in that case ? 

Mr. Baxer. Yes, sir. 

Mr. Heseiron. Do you recall this language : 

Although the examiner’s choice of McClatchy as superior in all respects 
except diversification of control is strongly supported by proof, we cannot find 
that the Commission’s decision was arbitrary, capricious, or unsupported by 
substantial evidence. 

Mr. Baxer. I do recall that. 

Mr. Heseiron. Then, will you tell this committee what recourse 
any applicant has who owns newspapers, if the Commission can over- 
rule its examiner’s decision and does so in a case where the examiner 
has found that in all—and I stress “all” respects except diversification 
of control is supported by proof, and yet the court can only pass on 
whether the Commission was arbitrary or capricious or had no sub- 
stantial evidence before it ? 

Mr. Baker. First, the court also found that the Commission had 
substantial evidence for its conclusion that in many areas other than 
diversification McClatchy was not superior, but in fact Telecasting 
was. 

Mr. Hesetton. What were those others? 

Mr. Baxer. If I recall correctly, they were with respect to certain 
programing, with respect to certain integration of ownership and 
management, in those general areas, which are the principal areas 
other than diversification. 

Mr. Hesetron. I don’t want them generally. What were they? 

Mr. Baxer. I would have to bring you the decisions, sir. I do know 
that that was specifically in our brief. I do know that the court made 
that specific in its decision, And I could supply them if you wished 
them. 

Mr. Hesettron. Will you furnish to the subcommittee a full state- 
ment covering the 10 cases since April of 1952 other than the Tribune 
Company case in Tampa and the Biscayne Television Corporation 
case in Miami, in which the Commission, as I understand it, dealt 
with applications to newspaper applicants ? 

(The cases referred to follow :) 


I, PROCEEDING 


In re applications of The Tribune Co., Pinellas Broadeasting Co., the Tampa 
Bay Area Telecasting Corp., for construction permits for new television stations 
(channel 8, Tampa-St. Petersburg, Fla.) (9 RR 719). 


II. RESULTS 


A. Examiner’s initial decision looked toward a grant to Tribune. 

B. The Commission, in its final decision, granted the application of Tribune 
(released August 6, 1954). 

C. The court of appeals subsequently affirmed the Commission’s decision. 
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III, COMMISSION DECISION 
A. Summary 


The Commission considered and weighed all relevent factors which might be 
determinative in a comparative proceeding to determine which of these competing 
applicants is most qualified to be granted a permit for construction of a tele- 
vision station. In this case the Commission found that each party was qualified 
to construct a television station and that the parties were substantially equally 
qualified as to several factors. The Commission awarded preferences, however, 
to Tribune and Pinellas because of their studio locations and facilities and to 
Tampa Bay because of the policy of diversification of control of media of mass 
communication. Determinative preference was awarded to Tribune based on its 
live program proposals and the promise of its effectuating them. In weighing 
the diversification factor, the Commission stated: “We are cognizant of the 
benefit to be obtained by a grant to Tampa Bay which would add a median for 
the dissemination of news and information independent of other such media in 
the area. However, this fact, although requiring careful evaluation, loses some 
emphasis when there is a variety of diversely owned stations and newspapers 
in the community. We conclude that Tribune’s overall superiority clearly out- 
weighs the comparative advantage enjoyed by Tampa Bay because of its lack 
of other newspaper and radio interests in the area.” 


B. Factors considered by the Commission, classified as to preference awarded 
to the parties 


1. No preference allowed any party as to following factors: 

(a) Legal, technical, and financial qualification. 

(6) Coverage of area around the station. 

(c) Intention to affiliate with a network or manner of integrating network 
programing into initial program proposals. 

(d) Between Pinellas and Tribune on basis of integration of local ownership 
and management, and participation in community affairs. (No evidence pre- 
sented by Tampa Bay on this point). 

(e) Past experience (Tampa Bay’s proposed manager’s television experience 
and the radio experience of the other two applicants). 

2. Preference to Tribune: 

(a) Preference over Tampa Bay because of studio location. 

(b) Preference over Tampa Bay because facilities afford a greater assurance 
of implementation of programing when considered in relation with program 
proposals. 

(c) Slight preference over Pinellas because facilities afford a greater assur- 
ance of implementation of programing when considered in relation with program 
proposals. 

(d) Determinative preference awarded to Tribune because of its clear supe- 
riority in amount, content, and promise for implementation of local live program- 
ing, based on its proposal and its past record of performance as a radio licensee 
and record of civil interest. 

3. Preference to Tampa Bay: 

(a) Preference over the other two applicants on basis of diversification of 
control of media of mass communication. 

4. Preference to Pinellas: 

(a) Preference over Tampa Bay because of studio location. 

(b) Preference over Tampa Bay because facilities afford a greater assurance 
of implementation of programing when considered in relation with program 
proposals. 

(c) No preference over Tribune. 


C. Factual basis for conclusion as to diversification 


Tribune publishes one of two English language newspapers in Tampa; oper- 
ates one of two 5-kilowatt full-time radio stations in Tampa; controlling stock- 
holder have controlling interests in two daily newspapers in Richmond, Va., 
an AM and an FM station in Richmond, and is an applicant for a television sta- 
tion in Richmond. Pinellas is licensee of one of two 5-kilowatt full-time radio 
stations in St. Petersburg; principal stockholder is controlling stockholder of 
one of two daily English language newspapers in St. Petersburg. Tampa Bay 
has no affiliation in the area; certain stockholders are also stockholders in a 
radio station in Rochester, N. Y., which is an applicant for a television station 
in Rochester; one other stockholder has an interest in a radio station in Clear- 
water, Fla. 
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I. PROCEEDING 


In re applications of the Enterprise Co., Beaumont Broadcasting Corp., KTRM, 
Inc., for construction permits for new television stations, Beaumont, Tex. 


If. RESULTS 


A. The examiner’s initial decision looked toward a grant to KTRM. 

B. The Commission, in its final decision, granted the application of Beaumont | 
(9 R. R. 816). 

C. The court of appeals reversed and remanded the Commission’s decision for 
further proceedings because of an agreement entered into after the decision 
by KTRM, W. P. Hobby and Beaumont which, in effect, would give W. P. Hobby 
a 3214 percent interest in any company awarded the grant. 


III. COMMISSION DECISION 
A. Summary 


The Commission considered and weighed all relevant factors which might be 
determinative in a comparative proceeding to determine which of three competing 
applicants is more qualified to be granted a permit for construction of a television 
station. Each applicant was found to be legally, technically, and financially quali- 
fied. The Commission was unable to conclude that significant differences exist 
among the applicants in any area of comparison other than that of diversification 
and concentration of control of the media of mass communication. There were 
no other significant countervailing circumstances or other factors of inferiority 
or superiority to balance the clear superiority to which Beaumont was entitled in 
this respect. 


B. Factors considered by the Commission classified as to preferences awarded 
to the parties 

1. No preference allowed the parties as to the following factors: 

(a) No preference to any party as to any factor except as listed below. 

2. Preference to Beaumont: 

(a) Clear and determinative preference awarded to Beaumont on basis of 
diversification of control of the media of mass communication. 

3. Preference to Enterprise: 

(a) None. 

4. Preference to KTRM: 

(a) None. 


C. Factual basis for conclusion as to diversification 

Each applicant has an AM station in Beaumont, Tex. Beaumont’s president 
and largest stockholder (together with his family) has a large interest in an AM 
and a TV station in Wichita Falls, 375 miles from Beaumont. Enterprise has an 
FM station in Beaumont and publishes the only morning and evening daily news- 
papers in Beaumont. W. P Hobby, with the exercise of certain options he 
holds, can acquire 35 percent of the stock in KTRM and become the largest stock- 
holder. Mr. Hobby is controlling stockholder in the Houston Post Co. which 
publishes the Houston Post having limited circulation in the grade A and grade 
B contours of the proposed Beaumont station. The Houston Post also is licensee 
of AM, FM, and TV stations in Houston (79 miles away) which service would 
overlap the service area of the proposed television station. 


I. PROCEEDING 


In re applications of McClatchy Broadcasting Co., Sacramento Telecasters, Inc., 
for construction permits for new commercial television stations (channel 10, 
Sacramento, Calif.). 

Il. RESULTS 


A. Examiner’s initial decision looked toward grant to McClatchy. 

B. Commission, in its final decision, granted the application of Sacramento 
Telecasters (released October 4, 1954, 9 R. R. 1190). 

C. The court of appeals subsequently affirmed the Commission’s decision 
(January 27, 1956; United States Court of Appeals for the District of Colum- 
bia Circuit, case No. 12,470). 
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IiI. COMMISSION DECISION 
A. Summary 


The Commission considered and weighed all relevant factors which might 
be determinative in a comparative proceeding to determine which of the two 
competing applicants is more qualified to be granted a permit for construction 
of a television station. In this case the Commission found that each party 
was qualified to construct a television station and that the parties were sub- 
stantially equally qualified, except for a few factors. The factor of integration 
of ownership with management resulted in a preference to Telecasters. Mc- 
Clatchy’s past record of performance gave it a preference. Considering these 
two criteria as indicating the likelihood of proposals being effectuated, the Com- 
mission allowed McClatchy slight preference. The policy of diversification 
of control of media of mass communication weighed strongly in favor of a 
grant to Sacramento Telecasters. In its decision the Commission used the 
following language: “In sum, the Congress, the courts, and this Commission 
are in agreement that a permit should not be withheld from an applicant be- 
cause it is otherwise engaged in the dissemination of news. The diversification 
factor is simply one more criterion to be considered in the comparative process.” 


B. Factors considered by the Commission, classified as to preference awarded 
to the parties 

1. No preference allowed either party as to following factors: 

(a) Legal, technical, and financial qualification. 

(b) Priority of filing. 

(c) Diversified and well-balanced program service. 

(d) Proposed staffs, facilities, and equipment. 

(e) Awareness of needs of community. 

2. Preference to Telecasters : 

(a) Greater integration of ownership with management. 

(b) Freedom from ties with other radio, newspaper, and television interests 
in Sacramento as well as throughout the Central Valley of California (diversifica- 
tion). 

3. Preference to McClatchy : 

(a) Past record of performance 

(b) Slight preference on likelihood of effectuating proposals. 


C. Factual basis for conclusion as to diversification 


McClatchy holds a construction permit for a television station at Fresno; 
operates the only 50 kilowatt AM station in Sacramento; publishes 1 of the 
2 daily newspapers in Sacramento; publishes the only daily newspaper in Fresno 
and Modesto; operates radio stations in 4 cities in the Central Valley besides 
Sacramento. Telecasters has no newspaper interest. Telecasters’ proposed 
general manager and its only stockholder having an interest in a broadcasting 
station, will dispose of his broadcast interest. 


I. PROCEEDING 


In re applications of Radio Fort Wayne, Inc., Anthony Wayne Broadcasting, 
for construction permits for new television stations, Fort Wayne, Ind. 


II. RESULTS 


A. The examiner's initial decision looked toward a grant to Anthony Wayne. 
‘nn The Commission, in its final decision, granted the application of Radio 
Jayne. 

C. The court of appeals remanded for further proceedings to determine the 
effect of the death of one of the partners in Anthony Wayne Broadcasting. 
no The Commission again granted the application of Radio Wayne (9 R. R. 
1221). 

III. COMMISSION DECISION 

A. Summary 


The Commission considered and weighed all relevant factors which might 
be determinative in a comparative proceeding to determine which of the two 
competing applicants is more qualified to be granted a permit for construction of 
a television station. Both applicants were found to be legally, financially, and 
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technically qualified. No significant differences between the applicants was found 
in regard to the engineering proposals, studios, staffs, and equipment. Anthony 
Wayne was given a slight but definite preference as to proposed program serv- 
ices, and a preference with respect to integration of ownership with manage- 
ment and participation in civic activities. Radio Fort Wayne has past ex- 
perience as a radio licensee and would have been given a substantial preference 
here had it not been for defection in fully performing as promised to the Com- 
mission in its previous proceedings for a grant of the radio license. 

No overall preference was given either applicant on basis of diversification 
of control of the media of mass communication. But a substantial and, in fact, 
determinative preference was awarded to Radio Fort Wayne because of the 
practices engaged in by the newspaper controlled by Anthony Wayne’s partners. 
This newspaper and the only other major newspaper in Fort Wayne are joined 
operationally and have joint advertising rates whereby advertisers must adver- 
tise in both papers. Although this has not been held illegal by the courts, the 
Commission considers this practice destructive of competition and contrary to 
the public interest to the extent that it adversely affects Anthony Wayne’s 
comparative standing. 


B. Factors considered by the Commission classified as to preference awarded the 
parties 

1. No preference allowed either party as to the following factors: 

(a) Legal, technical, and financial qualifications. 

(b) Engineering proposals. 

(c) Studios, equipment, and staffs. 

(d) Likelihood of meeting needs of community. 

(e) No overall preference on basis of diversification of control of media of 
mass communication. 

2. Preference to Radio Wayne: 

(a) Radio Fort Wayne would have been granted a substantial preference here 
except for defection to its previous promises to the Commission in previous 
proceedings for a grant of a radio license. 

(b) Determinative preference over Anthony Wayne because of the latter’s 
newspaper practices which the Commission feels destroy competition and are 
contrary to the public interest. 

3. Preference to Anthony Wayne: 

(a) Slight preference as to proposed program services. 

(6) Participation of owners in civic activities and integration of ownership 
with management. 

C. Factual basis for conclusion as to diversification 

No overall preference was awarded on the basis of diversification of control 
of the media of mass communication. Anthony Wayne controls 1 of the 2 daily 
newspapers in Fort Wayne (which has a tie-in with the other daily newspapers 
as discussed in the decision). Radio Wayne owns the smallest of 4 Fort Wayne 
radio stations and 2 other radio stations and a TV station in other area. Radio 
Fort Wayne’s local preference is offset by its other, more seattered interests. 


I. PROCEEDING 


In re application of Oregon TV, Inc., Columbia Empire Telecasters, Inc., North- 
west Television & Broadcasting Co., for construction permits for new television 
station (channel 12), Portland, Oreg. 


II, RESULTS 
A. Examiner's initial decision looked toward a grant to Oregon TV. 
B. The Commission, in its final decision, granted the application of Oregon 


TV (9 R. R. 1401). 
C. The court of appeals subsequently affirmed the Commission's decision. 


IIT. COMMISSION DECISION 
A. Summary 


The Commission considered and weighed all relevant factors which might be 
determinative in a comparative proceeding to determine which of three com- 
peting applicants is more qualified to be granted a permit for construction 
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of a television station. Each applicant was found to be legally, technically 
and financially qualified. No preference to any applicant was given on the 
basis of the awareness of the changing needs of the community, the likelihood 
of effectuating program commitments, and in regard to facilities and staffing. 
The various preferences which were awarded the individual applicants are spe- 
cifically outlined below. 


B. Factors considered by the Commission classified as to preference awarded 
to the parties 


1. No preference allowed any party as to the following factors: 

(a) Legal, technical, and financial qualifications. 

(U) Awareness of the changing needs of the community. 

{c) Likelihood of effectuating program commitments. 

(d) Facilities and staffing proposals. 

2. Preference given to Oregon: 

(a) Local ownership. 

(b) Preference over Northwest as to participation in civil activities. 

(c) Preference over Columbia in regard to integration of ownership with 
management. 

(d) Preference over Columbia as to allowance of opportunity for diversified 
expression of local activities and interests. 

(e) Great preference over Northwest with respect to program proposals. 

(f) Preference as to diversification of control of the media of mass communi- 
cations. 

3. Preference to Columbia: 

(a) Preference over Northwest on basis of civic participation. 

(b) On basis of radio and TV experience and past record as licensee. 

(c) Preference over Northwest on program proposals. 

4. Preference to Northwest : 

(a) Integration of ownership with management. 

(6) Preference over Oregon on basis of radio and TV experience and past 
record as licensee. 


C. Factual basis for conclusions as to diversification: 

Columbia’s stockholders are licensees of AM and FM station in Portland, Oreg., 
publisher of 1 of the 2 daily newspapers in that city, licensee of radio and TV 
stations in San Francisco, and part owner of the licensee company of a radio 
station in Seattle, Wash. One Northwest stockholder is part owner of the 
licensee companies of radio and TV stations in Hawaii and San Francisco. 
Oregon TV owns no media of mass communication. 





I. PROCEEDING 


In re applications of Tampa Times Co., Orange Television Broadcasting Co., 
Tampa Television Co., for construction permits for new commercial television 
broadcast stations, Tampa, Fla. 


It. RESULTS 


A. Examiner’s initial decision looked toward a grant to Tampa Times. 

B. The Commission, in its final decision, granted the application of Tampa 
Television Broadeasting Co., and denied rehearing (10 R. R. 77). 

C. The United States Court of Appeals subsequently affirmed the Commission’s 
decision (February 9, 1956; U. S. Ct. of App. for D. C. Circuit, Cases No. 12,588 
and 12,589). 

III. COMMISSION’S DECISION 
A. Summary 

The Commission considered and weighed all relevant facts which might be de- 
terminative in a comparative proceeding to determine which of three competing 
applicants is more qualified to be granted a permit for construction of a television 
station. The Commission found that each party was qualified to construct a 
station. Comparing Tampa Television against Orange Television, the Commission 
found Tampa TV’s programing proposal superior because of its provision, through 
its auxiliary studio, to serve St. Petersburg and the St. Petersburg programs 
planned, Tampa TV was also preferred on its ability to carry out its programing 
in view of the uncertainty as to a portion of Orange’s local live programing be- 
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cause of its unsubstantiated network plans. Tampa TV was given a clear pref- 
rence with respect to the important integration of ownership and management 
factor. Tampa TV was also given a slight preference on broadcasting experience 
and careful planning. 

Comparing Tampa TV against Tampa Times, the Commission found Tampa TV 
preferred to Tampa Times in proposed programing because of the provision for 
service to St. Petersburg and its slight superiority with respect to local live pro- 
graming. Tampa TV was also given a slight edge on the likelihood of carrying 
out program proposals and the question of continued sensitivity to local needs, 
because of its advantage on the integration of ownership and management factor, 
and, to a slighter degree, because of its more careful planning. Also considered 
by the Commission was the fact that a grant to Tampa TV would serve the Com- 
mission’s policy of diversification of the media of mass transportation. 


kB. Factors considered by the Commission, classified as to preference awarded to 
the parties 

1. No preference allowed any of the parties as to following factors: 

(a) Legal, technical, and financial qualifications. 

(b) Proposed studios, staffing, facilities, and equipment. 

(c) Establishing feasibility of local live program proposals with groups in- 
volved. 

(d) Local residence or diversification of background of participating stock- 
holders. 

(e) Civic participation. 

2. Preference to Tampa TV : 

(a) Slight preference to Tampa TV over the other two on basis of programing 
yroposals. 
, (b). Slight preference to Tampa TV over Orange with respect to ability to carry 
out programing proposals involving certain local live programs. 

(c) Preference over the other two on integration of ownership with manage- 
ment. 

(d) Slight preference over the other two for its detailed comprehensive 
plans with respect to programing, studios and staff. 

(e) Slight preference over Orange on the basis of broadcast experience. 

(f) Slight preference over the other two on the likelihood of effectuating 
program proposals. 

(g) Preference over Times on principle of diversification of control of mass 
communications. 

(h) Slight preference over the other two on the likelihood of continued sen- 
sitivity to local needs. 

3. Preference to Tampa Times: 

(a) Slight preference over Orange on basis of broadcast experience. 

(b) Slight preference over Orange with respect to ability to carry out program 
proposals. 

(c) No preference over Tampa TV. 

4. Preference to Orange: 

(a) Slight preference to Orange over Times on basis of programing proposals. 

(b) Preference over Times on principle of control of mass communications. 

(c) No preference over Tampa TV. 
(. Factual basis for conclusion as to diversification 

Tampa Times owns an AM and FM station in Tampa and publishes 1 of 2 
daily newspapers in Tampa. Two 2.5 percent stockholders of Orange own inter- 
ests in a TV station in Miami. Principal stockholder in Tampa TV owns an 
AM station in Tampa which he promises to sell in the event Tampa TV is the 
successful applicant. 


I.. PROCEEDING 


In re applications of WKRG-—TYV, Inc., the Mobile Television Corp., for con- 
struction permits for new television stations, Mobile, Ala. 


Il. RESULTS 


A. Examiner’s initial decision looked toward a grant to Mobile television. 
B.. The Commission in its final decision granted the application of WKRG-—TV 
(10 RR 225). 
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III, COMMISSION DECISION 
A. Summary 
The Commission considered and weighed all relevant factors which might be 
determinative in a comparative proceeding to determine which of two com- 
peting applicants is more qualified to be granted a permit for construction of a 
television station. No preferences were granted to either party on the basis of 
program proposals, staffing, or care in assembling staffing plans, studio, or equip- 
ment proposals. Both applicants were found to be financially, legally, and 
technically qualified. However, WKRG-—TV was given preference based on past 
records, local ownership integrated with management and participation in com- 
munity activities. On the basis of these preferences WKRG-—TYV was given pref- 
erence in regard to the assurance that their program proposals would be effec- 
tuated and that they would continue to be sensitive to community needs. 
WKRG-TV was also granted a preference on the basis of diversification of 
control of the media of mass communication. 


B. Factors considered by the Commission classified as to preference awarded 
to the parties 

1. No preference allowed either party as to the following factors : 

(a) Legal, technical, and financial qualifications. 

(b) Program proposals. 

(c) Staffing or care in assembling staffing plans. 

(d) Studio and equipment proposals. 

2. Preference given to WKRG-TV: 

(a) Past record. 

(6) Local ownership integrated with management. 

(c) Participation in community activities. 

(d) Because of the above, preference allowed on likelihood of effectuating 
program proposals, and 

(e) Assurance that WKRG~TV would countinue to meet the needs of the 
community. 

(f) On basis of diversification of control of the media or mass communication. 

3. Preference given to Mobile television : 
C. Factual basis for conclusion as to diversijsication 

WKRG-TYV or its stockholders own or have interest in 1 of 5 AM, and 1 of 2 
FM stations in Mobile, Ala., 7 of 25 theaters in that area, an AM station in New 
Orleans and 1in St. Louis. Mobile TV or its stockholders own or have an interest 
in the only 2 daily newspapers in Mobile, 1 or 5 AM stations in Mobile, 1 of 2 
FM stations in Mobile, an AM station in New Orleans, an FM station in New 
Orleans, and a TV station in that city, an AM station in Baton Rouge, and an 
FM station and a TV station in that city. 


I. PROCEEDING 


In re applications of KTBS, Inc., International Broadcasting Corp., for con- 
struction permits for new commercial television station (channel 3), Shreveport, 
La. 

II. RESULTS 


A. Examiner's initial decision looked toward a grant to KTBS. 

B. The Commission, in its final decision, granted the application of KTBS 
(10 RR 811). 

III, COMMISSION DECISION 

A. Summary 

The Commission considered and weighed all relevant factors which might be 
determinative in a comparative proceeding to determine which of two competing 
applicants is more qualified to be granted a permit for construction of a tele- 
vision station. The Commission found the two applicants had satisfactory past 
records as broadcast licensees giving assurance that their program proposals 
would be implemented as promised. International’s program proposals are 
neither more realistic, nor is its promise for effectuation more convincing than 
those of KTBS. Each would provide a well-rounded program service in the pub- 
lic interest and adequate staff and equipment to effectuate its proposal. Al- 
though the applicants were found equal in most respects, determinative of our 
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decision KTBS’ clear superiority as a result of its greater integration of manage- 
ment with local ownership which assumes greater awareness and responsiveness 
to the needs of the community and continuing supervision of the operation. 
Further, the Commission found a greater diversification of control of the media 
of mass communication would result from a grant to KTBS. 


B. Factors considered by the Commission classified as to preference awarded to, 
parties 

1. No preference allowed to either party as to following factors: 

(a) Legal, technical, and financial qualifications. 

(b) Character of the owners, management of affairs or business practices. 

(c) Diversified and well-balanced program proposals. 

(d) Staff and equipment which would indicate greater assurance of effectu- 
ating program proposals. 

(e) Past operations. 

2. Preference to KTBS: 

(a) Preference for greater integration of local ownership with management. 

(b) Preference with respect to more extensive participation in civie affairs. 

(c) Preference in regard to the factor of concentration of control in media of 
mass communications. 

3. Preference to International : 

(a) None. 


C. Factual basis for conclusion as to diversification 


KTBS owns an AM and an FM station in Shreveport. International, its sister 
corporations and the parent corporation own or control the following: KWKH-— 
AM and FM, the AM station being the only 50 kilowatt station in Shreveport ; 
KTHS, the only 50 kilowatt station in Little Rock, Ark.; the larger of 2 daily 
newspapers in Shreveport, 2 newspapers in Monroe, La.; and KTHV, a TY sta- 
tion in Little Rock. 


I. PROCEEDING 


In re applications of Radio Wisconsin, Inc., Badger Television Co., for con- 
struction permits for new television broadcast stations (channel 3), Madison, 
Wis. 

II. RESULTS 


A. The examiner's initial decision looked toward a grant to Badger. 
B. The Commission, in its final decision, granted the application of Radio 
Wisconsin (10 RR 1224). 


III. COMMISSION DECISION 
A. Summary 


The Commission considered and weighed all relevant factors which might be 
determinative in a comparative proceeding to determine which of two competing 
applicants is more qualified to be granted a permit for construction of a televi- 
sion station. In this case the Commission found that both applicants were sub- 
stantially equal and no preference was given in all respects except two. Badger 
Television was given a slight preference over Radio Wisconsin in regard to in- 
tegration of local ownership with management, although Radio Wisconsin made 
a “substantial showing” as to this factor rendering the preference of less im- 
portance. Radio Wisconsin was given a significant preference as to diversifica- 
tion of control of the media of mass communications because of the localization 
of Badger’s interests in the Madison area. 


B. Factors considered by the Commission classified as to preference awarded to 
the parties 
1. No preference allowed either party as to the following factors: 
(a) Legal, technical and financial qualifications. 
(b) Policies or program proposals. 
(c) Preparation of program proposals. 
(d) Past broadcast record or experience. 
(e) Participation in civic activities. 
(f) Staffing, equipment, studios, and other facilities. 
2. Preference given to Badger : 
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(a) Slight preference as to integration of local ownership with management. 

3. Preference given to Radio Wisconsin : 

(a) Determinative preference as to diversification of control of the media of 
mass communications, 


C. Factual basis for conclusion as to diversification 

Radio Wisconsin or its stockholders control or have interest in an AM-FM 
station in Madison, 4 newspaper publishing companies outside Madison, 5 AM 
and 2 FM stations and 3 TV stations outside Madison. Badger or its stockholders 
control or have interest in an AM and an FM station in Madison, 2 AM stations 
in Wisconsin and 1 in Michigan, 1 TV station in Wisconsin, and both of the only 
2 daily newspapers of general circulation in Madison. 


I, PROCEEDING 


In re applications of the Radio Station KFH Co., Taylor Radio & Television 
Corp., Wichita Television Corp., Inc., for commercial television construction per- 
mits (channel 3), Wichita, Kans. 


Il, RESULTS 


A. Examiner’s initial decision looked toward a grant to Wichita TV. 

B. The Commission, in its final decision, granted the application of Wichita 
TV (11 RR1). 

IlI. COMMISSION DECISION 

A. Summary 

The Commission considered and weighed all relevant factors which might be 
determinative in a comparative proceeding to determine which of the three com- 
peting applicants is more qualified to be granted a permit for construction of a 
television station. Taylor Radio & Television Corp. was found to be legally and 
technically, but not financially, qualified. For the purpose of a more complete 
comparative picture, the Commission assumed that Taylor was financially quali- 
fied. A large portion of the Commission’s decision was spent in dispatching 
charges of the other two applicants that the representatives of Wichita TV were 
unethical and lacking in candor in their contacts and relations with the public 
in the sale of stock in their corporation and that some of their stockholders 
acquired stock in an unethical manner. The Commission found these charges com- 
pletely without foundation and made the grant to Wichita TV. 


B. Factors considered by the Commission classified as to preference awarded to 
the parties 

1. No preference allowed either party as to the following factors: 

(a) Legal, and technical qualification. 

(b) KFH and Wichita are financially qualified, but Taylor was found un- 
qualified financially. (For the purpose of a more complete comparative picture, 
Taylor was assumed to be financially aualified.) 

(c) KFH and Wichita were found equal on effectuating program proposals 
and remaining sensitive to local needs. 

2. Preference to Wichita TV: 

(a) Slight preference over KFH because programing proposal more completely 
fulfills the educational needs of the area. 

(») Assuming Taylor is to be compared with Wichita, the latter is given slight 
preference as to local live programing. 

(c) Preference over Taylor on likelihood of carrying out proposals. 

(d) Preference over Taylor as to remaining sensitive to local area’s needs. 

(e) Preference over the other two applicants as to diversification of media of 
mass communication. 

3. Preference to KFH: 

(a) None. - 

4. Preference to Taylor: 

(a) None. 


0. Factual basis for conclusion as to diversification 


Taylor is the licensee of an AM station in Wichita and an AM station in Texas 
and a stockholder of Taylor owns interest in a TV station in Texas. KFH is 
the licensee of one AM station in Wichita and the only FM station in Wichita ; 
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one of the two daily newspapers in Wichita is a 50 percent owner of KFH. 
Wichita TV has no interest in any media of mass communication. 


I, PROCEEDING 


In re applications of Scripps-Howard Radio, Inc., Radio Station WBIR, Inc., 
Tennessee TV, Inc., for television construction permit (channel 10), Knoxville, 
Tenn. 

II. RESULTS 


A. The examiner’s initial decision looked toward a grant to Radio Station 
WBIR. 

B. The Commission, in its final decision, granted the application of radio sta- 
tion WBIR. (11 RR 985). 


III. COMMISSION DECISION 
A, Summary 


The Commission considered and weighed all relevant factors which might be 
determinative in a comparative proceeding to determine which of the three com- 
peting applicants is more qualified to be granted a permit for the construction 
of a television station. The Commission found that all parties were qualified 
legally, technically and financially, and gave no preference or basis of studio 
facilities and equipment, proposed staffs, or the diversification of the back- 
ground of the applicants’ principals. No preference was allowed any party as 
to the alleged misconduct of the other applicants. (Since the various prefer- 
ences which were awarded to applicants are complicated and involved, it is 
suggested that you refer to separate listings below. ) 


B. Factors considered by the Commission classified as to preference awarded to 
the parties 

1. No preference allowed the parties as to the following factors : 

(a) Legal, technical and financial qualifications. 

(b) Equipment and studio facilities. 

(c) Proposed staffs. 

(d) Alleged misconduct of the other applicants. 

(e) Diversification of background of the applicants principals. 

2. Preference to radio station WBIR: 

(a) Preference over Tennessee TV for more indication of effective implementa- 
tion of program proposals. 

(b) Preference over Tennessee TV as to program plans. 

(c) Preference over the other two applicants as to integration of ownership 
with management. 

(d) Preference over Tennessee TV in regard to past performance as a broadcast 
licensee. 

(e) Preference over Scripps-Howard as to local ownership. 

(f) Preference over Tennessee TV in regard to prior radio and TV experience. 

(g) Preference over Scripps-Howard as to diversification of control of media 
of mass communication. 

3. Preference to Scripps-Howard : 

(a) Preference over Tennessee TV for more indication of effective implementa- 
tion of program proposals. 

(b) Preference over Tennessee TV as to program plans. 

(c) Preference over Tennessee TV because of past performance as a broadcast 
licensee. 

(d) Preference over both other applicants as to prior radio and TV experience. 

4. Preference to Tennessee TV : 

(a) Local ownership and participation in local civic affairs. 

(b) Preference over Scripps-Howard in regard to integration of ownership 
with management. 

(c) Preference over both other applicants as to diversification of control of 
media of mass oemmunication. 


C. Factual basis for conclusion as to diversification 


WBIR or its stockholders own or have an interest in an AM and FM station 
in Knoxville, 3 TV stations, 4 other AM and 4 FM stations and a daily news- 
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paper. Scripps-Howard (or its parent company) and its subsidiaries own or 
have an interest in 6 TV stations, an AM station in Knoxville, 22 newspapers 
(one in Knoxville), 4 other AM stations and 4 FM stations. 


I, PROCEEDING 


In re applications of Biscayne Television Corp., Bast Coast Television Corp., 
South Florida Television Corp., Sunbeam Television Corp., for construction per- 
mits for new television broadcast stations (channel 7), Miami, Fla. 


II. RESULTS 


A. Examiner's initial decision looked toward a grant to Biscayne Television 
Corp. 

B. The Commission, in its final decision, granted the application of Biscayne 
Television Corp. (11 RR1113). 


IlI. COMMISSION DECISION 
A. Summary 
The Commission considered and weighed all relevant factors which might be 
determinative in a comparative proceeding to determine which of the four com- 
peting applicants is more qualified to be granted a permit for construction of a 
television station. The applicants were found and concluded to be substantially 
equal as to programing, program policies and preparation of proposals, studios, 
equipment, staffing and civic participation. In local residence East Coast and 
Sunbeam were found to have made better showings than Biscayne and South 
Florida ; however the showings of the latter two were found to be substantial so 
that any preference would be minor. Biscayne was found superior to all the 
others in five major factors, integration of ownership with management, demon- 
strative civic responsiveness, broadcast experience, effectuation of proposals and 
past broadcast records. Biscayne was found inferior to all other applicants in 
regard to diversification of control of the media of mass communication, but this, 
weighed along with other minor preferences against Biscayne, was found not to 
be determinative. 


B. Factors considered by the Commission classified as to preference awarded 
to the parties 
1. No preference allowed any party as to the following factors: 
(a) Proposed policies. 
(0) Planning. 
(c) Proposed programing. 
(d) Studios and equipment. 
(e) Staffing and personnel. 
(f) Civil activities. 
2. Preference given to Biscayne: 
(a) Past broadcast record as licensee. 
(b) Integration of ownership with management. 
(ec) Likelihood of effectuating proposals. 
(d) Past broadcast experience. 
(e) Civie responsiveness. 
3. Preference given to East Coast: 


(a) Minor preference over Biscayne and South Florida with respect to local 


residence of principals. 
(b) Preference over Biscayne as to diversification of background of prin- 


cipals. 

(c) Preference over Biscayne as to diversification of control of media of mass 
communication. 

4. Preference given to Sunbeam: 

(a) Minor preference over Biscayne and South Florida with respeet to local 
residence of principals. 

(b) Preference over Biscayne as to diversification ef backgrounds of prin- 


cipals. 
(c) Preference over Biscayne as to diversification of control of media of mass 


communication. 
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C. Factual basis for conclusion as to diversification: 

Biscayne or its stockholders own or control the two dominant daily news- 
papers in Miami, a radio station in Miami, an AM and FM station and a TV 
station in Atlanta, Ga., and the only newspaper in that city, a radio (AM 
and FM) station, a television station and the only daily newspaper in Dayton, 
Ohio, the only newspaper in Springfield, Ohio, a 45 percent interest in an AM 
and FM radio station in Akron, Ohio, a television station and the daily news- 
paper in Akron, a 42 percent interest in a radio and television station in Chicago 
and a daily newspaper in that city, and finally, a daily newspaper in Detroit. 


I, PROCEEDING 


In re application of Richmond Newspapers, Inc., Richmond TV Corp., for con- 
struction permit for new television stations (channel 12), Richmond, Va. 


II, RESULTS 


A, The examiner’s initial decision looked toward a grant to Richmond TV. 

B. The Commission, in its final decision granted the application of Richmond 
TV (11 R. R. 1234). 

III. COMMISSION DECISION 

A. Summary 

The Commission considered and weighed all relevant factors which might be 
determinative in a comparative proceeding to determine which of two competing 
applicants is more qualified to be granted a permit for construction of a tele- 
vision station. Both applicants were found to be legally, technically and finan- 
cially qualified. No preference was given on the basis of proposed staffs, equip- 
ment or planning and civic participation. Richmond Newspapers was awarded 
a minor preference with respect to their studio proposal. All other preferences 
were given to Richmond TV who was awarded the grant. 


B. Factors considered by the Commission classified as to preference awarded 
to the parties 
1. No preference allowed either party as to following factors: 
(a) Legal, technical and financial qualifications. 
(b) Civic participation. 
(c) Proposed staffs, equipment and planning. 
2. Preference to Richmond TV 
(a) Slight preference as to proposed programing. 
(b) Past broadcasting records. 
(c) Minor preference as to local ownership. 
(d) Integration of ownership with management. 
(e) Broadcast experience. 
(f) Diversification of control of media of mass communication. 
3. Preference to Richmond Newspapers: 
(a) Minor preference as to studio proposals. 


C. Factual basis for conclusion as to diversification 


Richmond TV owns an AM and FM station in Richmond, an FM station in 
Norfolk and several theaters in the Richmond area. Richmond Newspapers 
controls the only daily newspaper in Richmond, owns AM and FM stations in 
Richmond. Substantial stockholders in Richmond Newspapers control the only 
daily newspapers in two other Virginia cities, control AM, FM and TV stations 
in Norfolk, control publisher of newspaper in Tampa, Fla., control licensee of 
AM and FM stations and permittee of TV stations in Tampa. 


Mr. Hesevton. You are familiar with the Clarksburg case, June 
5, 1955 of last year. 

Mr. Baxer. I certainly am, sir. 

Mr. Heserron. That was an applicant, a newspaper-connected ap- 
plicant, was it not? 

Mr. Baker. It was. 

Mr. Hesevron. And other applicants had withdrawn when the mat- 
ter came up for a decision to the Commission ? 
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Mr. Baker. That is correct. 

Mr. Hesetron. What did the Commission order in that case ? 

Mr. Baker. The Commission ordered a grant to the newspaper 
applicant. 

Mr. Hesetron. After what ? 

Mr. Baker. Without a hearing, sir. 

Mr. Heser'ron. Without a hearing? 

Mr. Baxer. And that grant was then protested, and the Commis- 
sion after an oral argument denied the protest. 

Mr. Hesetron. And no full hearing was required in that instance? 

Mr. Baxer. That was the Commission’s view. The court of appeals 
differed with the Commission. 

Mr. Heserron. What reason did the Commission give for no 
hearing? 

Mr. Baker. The Commission found no reason to find the applicant 
disqualified; found that with respect to the newspaper interest there 
was no reason to conclude that the newspaper interest. of the applicant 
should disqualify the applicant. That was appealed to the court of 
appeals, and the court of appeals reversed the Commission, saying the 
Commission should have looked into various factors through a hearing. 

Mr. Hesevron. If I understood you correctly at the outset, you said 
you would determine whether any dissent has been expressed with 
respect to these comments. Now, just to be certain about it, will you 
file the substance of any dissent, if one was expressed ? 

Mr. Baxer. Certainly. The minutes of the meeting will show who 
voted for it, and if there were any who voted against it the minutes 
would show either that they asked their comments to be sent, in which 
case they would have been here, or just that they merely were opposed 
to it. I will give you an actual copy of what those were. 

Mr. Hesevron. What I would be interested in seeing is the substance 
of what dissent, if any, was expressed. Can that be furnished ? 

Mr. Baxer. If there was a dissent, it certainly will be furnished. 

Mr. Hesevton. How many cases are now pending before the Com- 
mission involving newspaper applicants? 

Mr. Baxer. I cannot tell you, sir. I know that there are in the 
vicinity of 30 cases pending. I would have to look. I know that a 
number of them do involve newspaper applicants. To be accurate, 
I would prefer to supply that information. 

Mr. Hesetton. Will you do so? 

Mr. Baxer. Yes, sir. 

(The information referred to follows :) 

The following is a list of comparative TV proceedings involving applicants 
with newspaper interest. Since the Commission did not write a final decision 
(either because no exceptions were filed to the examiner’s initial decision or the 
proceeding has not yet progressed to that stage) they have not been analyzed. 

Appalachian Broadcasting Corp., Tri Cities Television Corp., Bristol, Tenn. and 
Va. (11 R. R. 1327). 

Southern Tier Radio Service, Inc., Ottaway Stations, Inc., Binghamton, Endi- 
cott, N. Y. (11 R. R. 143). 

Brush-Moore Newspaper, Stark Telecasting, Tri-Cities Telecasting, Canton, 
Ohio (11 R. R. 641). 

Cowles Broadcasting Co., Murphy Broadcasting Co., Des Moines, Iowa (10 
R. R. 1289). 


KFAB Broadcasting Co., Herald Corp., Omaha, Nebr., (12 R. R. 317). 
Kendrick Broadcasting Co., Rossmayne Corp., Harrisburg, Pa. (9 R. R. 425). 
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Loyola University, the Times-Picayune Publishing Co., James A. Noe & Co., 
New Orleans, La., (12 R. R. 1017). 

Northwestern Indiana Broadcasting Co., News-Sentinel Broadcasting Co., Fort 
Wayne, Ind., (9 R. R. 261). 

The overwhelming majority of the Commission’s comparative TV cases involve 
applicants having radio or TV interests. To expedite the forwarding of the in- 
formation requested, I have taken three representative cases which will demon- 
strate Commission policy in regard to diversification where the radio and TV 
interests of applicants have been a factor. 


IN RE APPLICATIONS OF ALLADIN Rap1io & TELEVISION, INC.,, DENVER TELEVISION 
Co., FOR COMMERCIAL TELEVISION CONSTRUCTION PERMITS, DENVER, CoLo. (9 
R. R. 1) 


I, SUMMARY 


The Commission considered and weighed all relevant factors which might be 
determinative in a comparative proceeding to determine which of two competing 
applicants is more qualified to be granted a permit for construction of a tele- 
vision station. Both applicants were found to be legally, technically, and 
financially qualified and were found to meet the requirements from an engineering 
standpoint. 

In all other comparative factors (except one) where there was a difference 
between the applicants, Alladin demonstrated its superiority. The lone excep- 
tion noted above was a preference granted to Denver on the basis of diversifica- 
tion of control of the media of mass communications. 

Alladin had other radio interests, while Denver had none. However, the Com- 
mission granted the application of Alladin because its superiority in the other 
factors clearly outweighed the preference due Denver in regard to diversification. 


In Re APPICATIONS OF WJR, THE Goopwitt SratTion, Inc., Tresir Corp., W. S. 
BUTTERFIELD THEATERS, INC., FoR CONSTRUCTION PERMITS FOR NEW CoM- 
MERCIAL TELEVISION STATIONS, FLINT, Micn. (9 R. R. 227) 


I. SUMMARY 


The Commission considered and weighed all relevant factors which might 
be determinative in a comparative proceeding to determine which of three com- 
peting applicants is more qualified to be granted a permit to construct a television 
station. Each applicant was found to be legally, technically and financially 
qualified. Trebit or its stockholders and affiliates control 4 AM stations and 2 
television stations within the area. WJR is the licensee of a 50-kilowatt clear- 
channel radio-station in Detroit (which also serves Flint), and an FM station in 
Detroit, and a 50-kilowatt standard broadcast station and an FM station in 
Cleveland. Butterfield has no broadcast interest, but operates a large number of 
theaters in the Flint area, including the only theaters in Flint which show first- 
run movies. In light of this, the Commission found that WJR and Butterfield 
were to be preferred over Trebit on the basis of diversification of control of 
the media of mass communications. The fact that WJR has radio interests in 
Cleveland and Detroit and Butterfield has the locally concentrated control of 
theaters were held by the Commission to counterbalance each other in this 
regard. 

WJR’s programing proposal was given a preference over the other two, and 
in comparing WJR to Butterfield this was held to be a determinative preference 
since WJR’s proposal better meets the local need. WJR was given a determinative 
preference over Trebit because of the diversification factor. The Commission, 
therefore, granted the application of WJR. 


In RE APPLICATIONS OF RADIO FortT WAYNE, INc., ANTHONY WAYNE BROADCASTING, 
For CONSTRUCTION PERMITS FOR NEW TELEVISION STATIONS, ForT WAYNE, IND., 
(9 R. R. 1221) 

I. SUMMARY 
The Commission considered and weighed all relevant factors which might be 


determinative in a comparative proceeding to determine which of two competing 
applicants is more qualified to be granted a permit for construction of a tele- 
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vision station. Both applicants were found to be legally, financially and techni- 
cally qualified. No significant differences between the applicants was found in 
regard to the engineering proposals, studios, staffs, and equipment. Anthony 
Wayne was given a slight but definite preference as to proposed program pro- 
posals, and a preference with respect to integration of ownership with manage- 
ment and participation in civic activities. 

Radio Fort Wayne has past experience as a radio licensee and would have 
been given a substantial preference here had it not been for defection in fully 
performing as promised to the Commission in its previous proceedings for a 
grant of the radio license. 

No overall preference was given either applicant on the basis of diversifica- 
tion of control of the media of mass communication. Anthony Wayne controls 1 
of the 2 daily newspapers in Fort Wayne. Radio Wayne owns the smallest of 
4 Fort Wayne radio stations and 2 other radio stations and a TV station in other 
areas. The Commission ruled that Radio Wayne’s local preference was offset by 
its other, more scattered interests, balancing the newspaper interests against the 
radio interests and allowing no preference to either party. Radio Wayne was 
awarded the grant because of certain activties of Anthony Wayne’s stockholders 
which were held to be destructive of competition and contrary to the public 
interest. 

Mr. Hesevron. That is all, Mr. Chairman. Thank you. 

Mr. Beamer. May I ask one more question ? 

I wonder, Mr. Baker, are you conscious of the fact that the bills sub- 
mitted at this time, which we are discussing now, are the same wording 
that were in the original MacFarland bill? 

Mr. Baker. Yes, as the Commission pointed out, these are substan- 
tially identical with the language that was there. 

Mr. Beamer. That was the intent, to go back and pick up exactly 
what the Congress and the committee had wanted to do. And I won- 
dered if you have read the report of the conference committee on that 
particular occasion. 

Mr. Baker. Yes, sir. 

Mr. Beamer. May I just read one? 

It is the view of the conference committee that under the present law the 
Commission is not authorized to make or promulgate any rule or regulation the 
effect of which would be to discriminate against any person because any such 
person has an interest in or association with a newspaper or other medium for 
gathering and disseminating information. Also the Commission could not arbi- 
trarily deny any such application solely because of such interest or association. 

That is from the conference committee report. 

Mr. Baxer. That is correct. Those are actually quoted in our com- 
ments to the committee. 

Mr. Hesevtron. I wonder if there have been any cases of discrimina- 
tion against radio licensees in granting TV authorizations, against 
present owners of radio licenses. 

Mr. Baxer. As I say, it has been the Commission’s position that it 
has not been authorized to discriminate, it has not discriminated, and 
that to the extent it has taken into account newspapers it has also taken 
into account other mass media, such as theaters, radios, and television 
stations also owned by the applicant. 

Mr. Hesetron. Are you familiar with any cases of discrimination 
against radio licensees who applied for TV channels? 

Mr. Baxer. As I have said, the Commission itself does not believe 
it has discriminated. I am familiar with a number of cases in which 
the fact that you have additional radio and television stations has been 
a factor which has ultimately weighed against the applicant in favor 
of someone else. 
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Mr. Hesettron. Roughly, how many cases are there of the type that 

you are describing, w here that has been one of the factors? 
* Mr. Baxer. I would have to look up the number, but the one I gave 
you is the example, the Fort Wayne case, in which the newspaper fac- 
tor was not considered significant. That was because the other apphi- 
cant also had a number of radio stations. 

Mr. Hesevtron. May I ask one final question? It is my understand- 
ing that the Department of Justice filed a rather extended brief or 
statement in opposition to the bills, and the Bureau of the Budget 
rather limited one. Are they to be witnesses, or is anyone repenpianttiig 
them to be witnesses, in support of their statements ? 

Mr. Harris. There has been no suggestion heretofore that the De- 
partment of Justice come up. I am sure they would be available 
should the committee want them. 

With reference to the Bureau of the Budget, it would be a very 
rare thing to have it come up. It will be the purpose of the com- 
mittee, of course, to go into this matter as fully as it feels necessary. 
We are looking forward to hearing our esteemed colleagues and 
members of the committee, Mr. Beamer and Mr. Heselton, who will 
present testimony at a later date. 

May I inquire here, Mr. Baker, about something? You may not 
recall, but Mr. Webster would. This matter came up in 1951, I be- 
lieve. Mr. Priest, the chairman of this commitee now, offered the 
amendment which was sponsored by the American Newspaper As- 
sociation, I believe. 

Was there an attempt or some consideration given, about that time 

r prior to that time, by the Commission in establishing a rule or 
os omulgating a aia ition with reference to the newspaper applic ants ¢ 

Mr. Wester. I don’t recall anything happening around 1951. 

Mr. Harris. Was there something prior to that time ? 

Mr. Wesster. I have heard rumors of what might have happened 
earlier than that, before I became a Commissioner. But that is his- 
tory that I am not too familiar with. The Commission, as you recall, 
did hold hearings sometime before 1947, when I became a Commis- 
sioner, but what came out of that I am not familiar with. I would 
have to refresh my memory on it. 

But I don’t recall anything that has happened—— 

Mr. Harris. A record of that hearing of 1951 would show what 
the facts were. But as I recall, and I may be wrong, I have a vague 
recollection of the fact that the Commission had attempted to promul- 
gate some rule or regulation with reference to newspaper applicants, 
and that is what br ought on efforts in connection with the MacFarland 
amendments to incorporate this provision in the law. And I raise 
that merely to try to refresh my memory on it, in view of the language 
in the report just referred to again by Mr. Beamer, in which the 
Conference Committee said they ‘did not believe that the Commission 
was authorized under the law to promulgate such rules and regula- 
tions. 

Mr. Weestrer. Mr. Chairman, I might remind you that if has been 
pointed out to me that in one of these statements this sentence ap- 
pears. And it refers back to the dates I was speaking of. 

In 1944, after extensive hearings, the Commission determined that no rules 


should be adopted which would act as a bar to newspapers becoming the licenses + 
of radio stations. 
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If I am not mistaken, that series of events around that time is respon- 
sible for the discussion. 

Mr. Harris. I think the Commission felt it had authority under the 
law to initiate such a rule, and then later, as referred to in the con- 
ference report they felt they did not have the authority. So I do 
feel that perhaps the matter should be cleared up one way or the 
other as a matter of law. If they do not have the authority and the 
Commission so thinks, we ought to know about. it. 

Do you wish to express an opinion as to whether or not the Com- 
mission does have such authority, Mr. Baker ? 

Mr. Baker. I don’t think the Commission has the authority to 
put an absolute bar against anyone. I think the only thing it can do 
is demonstrate on each record how the particular facts with respect 
to that person and all of the ramifications of that person’s activities 
affect the public interest. 

Mr. Harris. Now, that leads to another question. I may be mis- 
informed, and that is the reason I want to inquire about it. 

Did not the Commission, in the Sacramento case, hold that they 
were not to be given a license because they were newspapers ? 

Mr. Baxer. I think you are talking about the McClatchy case, 
sir, which involved Sacramento. And in that instance, as I have al- 
ready mentioned to Congressman Heselton, the Commission found 
certain factors in which Telecasting was superior to McClatchy ; that 
the final determining factor was that a preference because of the lack 
of any other connection with mass media justified the grant to Tele- 
asting under those circumstances. In other words, where all other 
things were somewhat equal, that is, certain things were in favor of 
Telecasting and certain things in favor of McClatchy resulted in a 
relative balance, and the only factor left that had not been taken into 
account was that McClatchy owned a great number of newspapers in 
the area and Telecasting did not, and the Commission concluded that 
under those circumstances the diversification policy justified the grant 
to Telecasting. 

Mr. Harrts. Then the circuit court just a few days ago upheld 
the action of the Commission; the circuit court of appeals. 

Mr. Baker. That is correct. 

Mr. Harrts. In other words, it held that in view of all other cireum- 
stances up to that point, this became a determining factor as to which 
one would get it. 

Mr. Baxer. That is correct. 

Mr. Harris. And which in effect means that you gave it to the other 
one: that is, you gave it to Telecasting, because the other applicant 
was a newspaper. 

Mr. Baker. We gave it to Telecasting, because Telecasting had no 
other interest in competing media of mass communications, where 
McClatchy did. 

Mr. Harrts. Actually, then, the language in the conference report 
that was just read is not the law; is it? 

Mr. Baxer. No, sir. There is a difference between saying that 
something has a weight to be given to it, and saying that this is a 
factor which is an absolute bar. 

Mr. Harris. I realize that there is a very fine distinction, but you 
get the same result. And I don’t want the Congress to be laboring 
under the impression stated in the conference report—which to me 
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should be prevailing legislative history in this matter—and later on 
have the Commission saying just the contrary, that they did have 
the authority. I think it is misleading to a lot of people. I am say- 
ing that merely from the standpoint of trying to clarify the law so 
that everyone will know what it is. Itisa highly technical situation. 
But I was interested in it from the standpoint of clarifying the law. 
That is the reason I brought it up. And I believe that the action of 
the Commission has not been in accord with the position taken in 
the conference report. 

Mr. Baker. Well, all I can say to that, Congressman Harris, is that 
the Commission before this time claimed it was not discriminating; 
that it was taking into account these factors. It had done so in a case 
that had gone to the Supreme Court. 

Mr. Harris. W: ay back yonder, according to the record the Commis- 
sion felt it did have that authority and endeavored to promulgate cer- 
tain rules and regulations to put it into effect, leading to this 1952 
action. And other action has been taken since then. There seems to 
ine to be a conflict. The committee will have to go into that a little 
further. 

Mr. Rogers. Did I understand you to say that the decision was made 
from the standpoint of trying to prevent one medium of communica- 
tion from trying to get complete domination over the entire area, 

rather than because one applicant happened to be a newspaper ? 

Mr. Baxer. The diversification policy is that and a little more. The 
Commission has concluded and stated its diversification policy to be: 
All other things being equal, the public interest is better served by hav- 
ing as many and diverse parties having access and control of media of 
mass communication as possible. All other things being equal, the 
public interest is better served by having diversification of control. 

Therefore, it is not necessarily approaching the point of monopoly. 
Of course, if the Commission got to the place where the question was 
whether there would be a monopoly by granting a license, I am certain 
ihe provisions with respect to the antitrust law would control. But 
this is a matter of providing a variety of sources of information by 
diversifymg. That is the policy which the Commission says is not a 
discrimination. 

Mr. Rogers. Your position is that the Commission is looking at it 
from the standpoint of preventing any danger of monopoly being cre- 
ated. 

Mr. Baker. And to create a diversification, which means different 
sources of ideas being made available to the public, rather than concen- 
trating the dissemination of ideas in the hands of a few. 

Mr. Rogers. Now, is it also your position that ownership of a news- 
paper does not give them any priority rights insofar as an application 
is concerned ? 

Mr. Baker. It is the Commission’s position that when a man owns 
a newspaper he assumes both the assets and the deficits. He takes the 
handicaps as well as the advantages. A newspaper owner obtains 
preferences, and because of the very factors of his more intimate knowl- 
edge perhaps, of the community, those are also weighed. But if those 
are all balanced out by other factors, this last point is also a matter 
which the Commission has felt it had to weigh. It has weighed it. 
And that has been felt to be justified clear up to the Supreme Court. 

Mr. Rogers. Now, just one more short question in a hypothetical sit- 
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uation. Suppose you had a small company or an individual that owned 
a newspaper in a community that was to be served by a radio station. 
An application was made for a license by 2 people, and the newspaper 
was 1 applicant and the second party was another applicant. Now, 
because the community to be served was being served by the newspaper 
and would be served by the same radio station, I gather from vour re- 
marks that the application of the second party would probably be 
granted. 

Mr. Baxer. Only providing that on the other matters which the 
second party actually had to demonstrate his qualifications on: know]- 
edge of the community, appreciation of the community’s needs; such 
qualifications would meet the newspaper’s. 

Mr. Roeers. I assumed that; yes. 

Mr. Baker. Assuming they were equal, it has been true in general 
that the party that had no other connection with mass media of com- 
munication was preferred. 

Mr. Harris. Mr. Hale has a question. 

Mr. Hate. Does this doctrine of diversification mean that there is 
always a presumption against the newspaper applicant which may be 
rebutted ? 

Mr. Baker. Mr. Congressman, I hate to deal in presumptions, sim- 
ply because they create problems. I think the fact is that it is a factor 
to be weighed. It can be outweighed, but it definitely does have cer- 
tain handicaps to a party. 

Mr. Hare. You say it is a question of burden of proof ? 

Mr. Baker. The burden of proof in the Communications Act is 
always upon an applicant. In a comparative hearing, the burden of 
proof goes upon the party alleging a specific thing. In other words, 
if nobody raises the question of whether or not the new spaper owner- 
ship shall be a handicap in a particular case between two parties, 
mainly because maybe both of them have certain newspaper interests, 
there would be no burden of proof on either one. If one of them 
insisted that he should be preferred because the other has newspapers, 
the burden of proof in that situation is upon the party urging. 

Mr. Hate. That is to say, a newspaper applicant w ould still have 
the burden of proof vis-a-vis a nonnewspaper applicant. 

Mr. Baker. That is correct. 

Mr. Hare. Well, suppose you have a newspaper applicant in a given 
town and no other applicant in that town. Are there instances where 
a license has been withheld simply because the applicant was a news- 
paper ? 

Mr. Baxer. In my search of the records of the Communications 
Commission there has been no instance in which a newspaper = 
cant has been disqualified, except one, and that one involved a direct 
violation of the antitrust laws. It was not just because someone owned 
a newspaper, but they had engaged in practices as a newspaper— 
the Mansfield Journal case which we cited—which were directly viola- 
tive of the antitrust laws. 

Mr. Hate. You mean that they had been convicted of a violation ? 

Mr. Baxer. They were not convicted prior to the Commission’s de- 
cision, but they were convicted subsequent to it on the basic facts 
which the Commission found disqualified them. 

The case I mentioned to Congressman Heselton, in which the Com- 
mission specifically refuse 1 to find that newspaper ownership disquali- 
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fied the party, in Clarksburg, is one which comes to mind, to demon- 
strate that the Commission has never found that newspaper ownership 
in and of itself is a bar. 

Mr. Harris. Mr. Heselton, did you have another question ? 

Mr. Hesevron. I would like to have the record show, Mr. Chairman, 
that the examiner in the McClatchy case apparently devoted some 48 
days to the hearings. And I want to include in connection with your 
question and the answer you received, this sentence. This sentence is 
from the opinion of the Commission : 

We conclude that under these circumstances the superiority that McClatchy 
has demonstrated with respect to certain factors does not outweigh the compara- 
tive advantages of the Telecasters, because of its freedom from ties with news- 
paper, radio, and other television interests in Sacramento as well as throughout 
the Central Valley. 

May I say I o not have any interest in the McClatchy petition. 

Mr. Harris. I don’t want to belabor this i issue too long, and in fact 
we have already taken too much time, but it is highly important. 

Directly involved is a case in Pennsylvania that has been brought 
to our attention rather forcibly, I might say. That is the Allentown- 
Easton case. I think that has been to the court about 2 or 3 times, 
hasn’t it 4 

Mr. Baker. Yes, sir. It has been before the Commission twice, in 
front of the court of appeals 4 times, and to the Supreme Court once. 
I might say, I argued to the Supreme Court on it, so I know some- 
thing about the case. 

Mr. Harris. Well, isn’t it still being kicked around ? 

Mr. Baker. The present status of that case is that the court of ap- 
peals on remand from the Supreme Court sustained the Commission’s 
decision. It also, by an en banc order, refused to reconsider its de- 
cision affirming the C ommission, and at present there is pending a re- 
quest for stay “of that mandate, so that Allentown may have time to 
determine whether it wishes to try to go back to the Supreme Court 
again, sir. 

Mr. Harris. I am not too famaliar with it, except that I have had 
some information submitted. 

Are there some matters in connection with that that would make it 
properly advisable to not discuss it at this point ? 

Mr. Baker. Well, as you know, the law prevents me from discussing 
it when it gets back to the Commission. I have never felt any hesitancy 
about discussing a case that is before the courts. 

Mr. Harris. Mr. Walter wrote a letter to the Commission present- 
ing certain questions. 

Mr. Baker. Yes, he has. 

Mr. Harrts. Has that been given attention ? 

Mr. Baker. That has been given some attention, and there are mat- 
ters in it which I think need further investigation, and I would sug- 
gest in order to get the truth that we not discuss matters that need 
investigation. 

Mr. Harris. I realize that is true and desirable. I can ask you this. 
Is the Commission giving attention to the question which Mr, Walter 
brought to their attention ? 

Mr. Baker. They certainly are, sir. 

Mr. Harris. And they are going to take such action as is necessary 
to get the facts? 
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Mr. Baker. They certainly are, Sir. 

Mr. Harrts. I think that is all that I will i inquire about that case a 
this time, but a little later on, at the appropriate time we do want 
more information on it. 

Mr. Beamer. Mr. Chairman, I am sorry, but I think there is one 
other point that I forgot to ask the General Counsel. And this need 
not be answered, because it refers to the courts. 

I wonder how much chance any claimant, shall we say, has with 
the court of appeals for redress or reconsideration considering the 
limited number of cases of review that come before them. 

Mr. Baker. That isa difficult question for me to answer. 

Mr. Beamer. Well, from experience. 

Mr. Baker. I can only suggest that the appropriate scope of court 
review is to determine whether, within the legal standards, the Com- 

mission has appropriately exercised its judgment, whether that judg- 
ment has been arbitrarily abused, and whether or not there is sub- 
stantial evidence to support their findings. 

Mr. Beamer. The reason I raise the question is because it has been 
suggested, or hinted at least, that some cases have not been taken to 
the court of appeals because it was thought it was hopeless. 

Mr. Baker. That is correct. This Congress has seen fit to make the 
deciding body the FCC. To that extent there should not be a great 
amount of Monday morning quarterbacking by other parties in the 
area which is supposed to be decided by the FCC. 

Mr. Beamer. That is all, Mr. Chairman. 

Mr. Harris. Mr. Commissioner, there are several other bills that 
you were to report on and present comments on behalf of the Com- 
mission. One of those bills was sponsored by our colleague, a member 
of this committee, from Massachusetts, Mr. Macdonald, H. R. 7536. 
I think if you do not mind, at this point I will ask you if you will step 
aside. 

Mr. Macdonald is here and wishes to testify on his bill, and we will 
let his testimony appear in the record following your complete report 
on behalf of the Commission. 

Mr. Wessrer. I am at your service any time, sir. 

Mr. Harris. Thank you very much. 

We are glad to have our colleague and a member of this committee, 
a very able one, too, with us this morning in support of his legislation. 

T recall that in the last session he came to us and wanted his bill 
considered at that time. We endeavored to schedule the hearings. 
But it was during the closing days of the session, and we were busy 
on the floor of the House in morning and afternoon and were never 
able to get to it. We did promise that. immediately at the convening of 
this session we would give this bill consideration. 

Torbert, we are glad to have you. You may present your case. 


STATEMENT OF HON. TORBERT H. MACDONALD, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS 


Mr. Macponatp. Thank you very much, distinguished chairman of 
the subcommittee and my distinguished colleagues on the committee. 
T appreciate being asked to come here, and I certainly appreciate being 
able to testify in behalf of this bill. 
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The bill itself is H. R. 7536, and in essence it is designed to require 
certain vessels carrying passengers for hire to be fitted with radio- 
telephone installations. 

My reason for introducing this bill is very simple. I want to insure 
that the obvious steps necessary to saving human life are taken. As 
you know, memories are short, except in the families of victims of 
marine accidents, but this does not wipe out the terrible cost in lives 
which can occur when vessels become casualties. There already exists 
legislation to provide communications safeguards for large vessels 
which sail the high seas and even for most of the ships of the Great 
Lakes. These ships face hazards which would be very great in the ab- 
sence of proper precautions, and the recognition of these needs has 
resulted in both national legislation and international treaties setting 
forth technical safety requirements. 

Marine communication has proved to be of such importance to safe 
operation that every year an increasing number of small craft, both 
privately owned, pleasure craft or commercial fishing craft, are volun- 
tarily adding radio telephones. Two or three years ago, 32,500 ves- 
sels were so equipped. Today the number has risen to close to 45,000. 
This represents an astounding increase, and is striking evdience of 
the importance of such equipment to the owners of these vessels. 
They want to be able to keep in touch with weather advisories, other 
vessels, and Coast Guard stations, as well as to have the convenience 
of communications for business or individual needs. The modern ra- 
dio telephone has become reliable enough and simple enough that a 
nontechnical person with a few minutes instruction is capable of using 
the equipment. Licensing is about as simple as receiving a license to 
operate a private automobile. This is in contrast to the stiff technical 
examinations which commercial operators or even amateur radio op- 
erators must pass. 

Despite the fact that many thousands, yes, tens of thousands of boat- 
owners are voluntarily adding radio telephones, there remains a gap 
in communications protection. My proposal is designed to fill that 
gap. Imagine if you will, the diversity of craft, numbering about 
7,000 which presently carry passengers for hire on a permanent basis 
and yet are without radio telephones. Some may be seaworthy craft 
carefully operated and well maintained. Others may barely be held 
together. But probably most of them have in some degree a common 
characteristic. They are usually loaded with passengers who for the 
most part are not too familiar with problems of the sea, even elemen- 
tary marine safety requirements, and the host of other practical 
matters which affect safe conduct of water transportation. 

It is not hard to imagine the number of small vessels loaded with 
passengers to the limits of safety specified by the Coast Guard, if not 
over those limits, which go cruising in our coastal waters each year. 
It is easy to imagine the good times, the antics, the foolhardy displays 
which accompany such expeditions. And it is often the good Lord, 
not the wisdom or the careful conduct of these people, who brings 
them safe to shore. Some people call the safe return to shore under 
these conditions fool’s luck. But it seems to me that part of our re- 
sponsibility on this earth is to do those things which prudence dictates 
are necessary to preserve human life, not to rely on miracles, ever 
though they do sometimes seem to occur. 
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We have been treated in recent years, as has been true through his- 
tory, to marine accidents which occurred despite any intentions to 
avoid them. But many of these undoubtedly could have been mini- 
mized in seriousness with forethought and with basic precautionary 
steps. The provision of communications to meet distress needs in my 
opinion is as basic a requirement as the carrying of life preservers, 
life rafts, running lights, buoyancy tanks, and a number of other 
common requirements for vessels. 

Naturally, no normal vessel owner is going to deliberately invite 
loss of life. But at the same time it is very easy to procrastinate, to 
rationalize that perhaps such equipment is not necessary in particular 
circumstances, or to argue that the vessel does not earn enough to pay 
for the installation of even a simple radio telephone set. It is these 
eases which my bill is designed to correct. Anyone who operates a 
vessel for hire carries a special moral obligation to insure the lives of 
the amateurs entrusted to his care and to see that every reasonable 
precaution for safety is being taken. All that is being asked is that 
these owners be ordered to do what 45,000 other owners have done 
voluntarily. 

Those members of the committee from coastal States surely can 
recall instances in which tragedy or near-tragedy was influenced by 
the absence or presence of radio communications. In my own State 
of Massachusetts, I would refer you to the case of the vessel Pilgrim 
Belle. On June 22, 1955, this ship struck a rock in Boston Harbor. 
On board were 272 passengers, mostly teen-agers, out for a carefree 
trip. Immediate help was needed. It was unavailable because of 
one stark, outrageous fact. The Pilgrim Belle had no radio. The 
-aptain managed to run his ship aground on Spectacle Island. For- 
tunately, people on that island were able to call for help, and other 
vessels arrived in time to rescue all who had been on board. How 
easy it would have been for the story to have been different. But for 
the luck of being able to wallow to shore before sinking there would 
have been black headlines in the newspapers, and black despair in 
hundreds of families of Massachusetts. 

Let me say that the Pilgrim Belle had been on that very run for a 
period of over 5 years and never had a radio telephone communica- 
tion aboard, which the Coast Guard investigation revealed. 

Last August 12, 1955, the vessel Marvel in Chesapeake Bay floun- 
dered with a loss of 14 lives. Negligence charges are to be pressed 
against the master of the vessel in the courts. But it is the opinion 
of the Coast Guard that the radio alleged aboard was inoperative. 
There is now no mandatory inspection law that provides the Federal 
Communications Commission with the authority and_ responsibility 
for checking the working condition of radios in smaller craft that 
may happen to add them voluntarily. My bill would institute man- 
datory inspection on those vessels which carry passengers for hire. 

A third typical case of marine casualty was the loss of the vessel /ac/: 
on June 10, 1951, in Long Island Sound, costing 11 lives. Here was 
another passenger-for-hire vessel which had no radio. Only by the 
luck of the sea another ship came to the rescue. Ironically, this second 
ship too was without communication facilities and could not summon 
assistance. i : 

I have described my proposal as one which provides a simple. step 
toward greater safety. The practical manner of cost is one which we 
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cannot escape. If the FCC sets as its technical standard for these ves- 
sels presently exempt from mandatory provisions of radios the kind of 
set pleasure craft carry voluntarily, the cost will be moderate. <A set 
which has an output of power of 50 watts or an output of 25 watts can 
be purchased from a number of major manufacturers for about $600. 
There are some supplementary costs for the crystals, the antenna, the 
ground plate, and installation so that the total cost can be about $800 
to $900. Perhaps a set can be designed and installed to hold the total 
cost as low as $500. I want to emphasize that these are not installa- 
tions which will require the addition of a radio operator to the crew cf 
such a vessel. They are as simple and economical to operate as the tele- 
phone at our office desks. 

It is also possible to lease sets, and the annual cost usually runs at a 
rate which corresponds roughly to the cost of purchase amortized over 
a 5-year period. 

Therefore, I feel that my bill sets up a very simple and practically 
attainable standard. Surely what 45,000 other owners have been able 
to add voluntarily for a few hundred dollars is something which we 
can expect of those owners who are willing to assume the obligations 
which accompany offering to carry passengers for hire. 

This bill is definitely not one which will incidentally redound to the 
advantage of any manufacturer with a patented product. There are 
approximately 35 manufacturers who produce sets of the type which 
the FCC is likely to require. 

There may be members of this committee who are not familiar with 
the way radio telephone service is provided. The owner who adds 
it buys his own equipment or leases it, as I have described already. 
He may then communicate with other vessels, and with certain shore 
stations. He can also make calls to any telephone in the country using 
the facilities of the Bell System. For this latter service, he makes no 
regular monthly payment and carries no Bell System equipment as we 
do in our homes. Rather, a call to a regular telephone from the ship 
is routed through a shore station of the Bell System and is billed indi- 
vidually at regular toll rates. Vessel owners may register their call 
letters with the telephone company if they want to send and receive 
calls using telephone company shore facilities. 

As far as I know there is no opposition to my bill. However, the 
FCC may want to have time to develop specific standards and plans 
for enforcement. and undoubtedly will want some budget relief if they 
are to carry additional workload. The principle of my proposal is not 
in question, although I would welcome constructive suggestions for 
amendment of the bill to meet any real objections if they should 
develop. I sincerely hope that it will be possible to give speedy 
approval of this measure. I do not want us to approach another boat- 
ing season without having done our utmost to insure that reasonable 
safety measures have been taken to make it and subsequent seasons free 
from disaster and death. 

By way of going forward, projecting my mind a little to the FCC 
position, I understand that their position is that they favor the bill, 
which, of course, you will hear in more detail from the Commissioner. 
However, I believe that they feel that my bill perhaps goes a little far in 
amending the act. Because they note, and purposely on my part, that 
this bill would affect any vessel transporting any passenger or pas- 
sengers for hire. 

76974—56——9 
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Well, I feel that the FCC may think that the administering of this 
bill, the problems of inspection of ships that would be perhaps not as 
large as contained in the act itself, which in my understanding is 65 
feet in length, or carrying 12 passengers. Actually, I thought about 
this a good deal and feel that every boat that puts itself up to trans- 
port people for hire should have this type of regulation. 

That will do two things, in my opinion. It will drive out from 
the market—I won’t use the word ren, but people who 
see an opportunity on our coast of New England, for a concrete ex- 
ample, and I am sure it is true along both coasts of our country, 
to make extra money on Sundays. They may have a small boat 
and put up a sign saying “Deep Sea Fishing” or “Travel With the 
Lobstermen”. City people fall into this advertising trap and hire 
these men to take them out. The people who do this are not the 
lobstermen or the legitimate fisher people along the New England 
coast. They are people who maybe have a farm or come down 
from the city themselves and have a small craft, and don’t even 
really know the rudiments of navigation. The boats are not inspected. 
In order to pay for the upkeep of their boat, they will take passengers 
out on any Sunday. 

If you have ever seen the crowds going to these boats and the condi- 
tion that they are in, the condition of the boats themselves, and see 
a fog coming up, as it does quickly along the New England coast, 
and then realize that these people have somehow got back into port 
safely, you just have to shake your head and wonder about the WAse 
about God taking care of fools and—you know the other category. 
Because weekends on the coast are perennial dangers, in my opinion 
under the present setup. 

Perhaps the administration of this bill would be quite difficult. 
But I feel strongly that the mere presence of this provision, the mere 
having it in the law, will keep from that business a lot of people 
who are now in it on a hit-or-miss basis. 

Secondly, if the FCC feels that the requirements in the present 
act of 65 feet or 12 passengers should be had, I would point out that 
65 feet in a coastal boat is a pretty big-sized boat. I should think the 
average passenger-for-hire boat along the New England coast at 
most to be 30 to 35 feet. And I would recommend to them that they 
see just how many of the boats which would be affected are under the 
65-foot regulation and adopt a more lenient position about that 

I will be happy, Mr. Chairman, to stay around, if you feel it neces- 
sary, if the Commissioner is going to testify on my particular bill, 
or just in passing among other bills, so that if some points are raised 
I can be called back and asked some questions. 

Mr. Harris. Thank you very much. May I say to my colleague, we 
are very glad to have your very fine and clear and precise statement 
in support of your bill. It certainly is a manifestation of your in- 
terest in this problem that affects the people throughout your area, 
as well as the other areas of the country. 

If there is no objection we might let Mr. Webster come back now 
to take this up and continue the discussion on it here. 

In the meantime, Mr. Hale has a question. 

Mr. Hate. I wanted to know, Mr. Macdonald: Have you any idea 
of the cost or range of costs which would be imposed on passenger 
boats in this legislation ? 
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Mr. Macponaxp. Yes, sir. The present cost is roughly as I tried to 
indicate. You can’t get an absolutely fixed figure, but the figure I 
was given was somewhere between $450, which is the lowest price 
quoted, up to $650 or $700 for this radio ship-to-shore communica- 
tion. 

Mr. Hate. I am very much interested in this legislation. Because 
I live on an island in Casco Bay outside of Portland, where we are 
dependent for our existence on a small steamer which goes back and 
forth, which we have to subsidize heavily as it is. And we would have 
to subsidize it quite a lot more if we provided this equipment. The 
steamer is never more than a half a mile from the shore. It is a land- 
locked journey. And our bay is full of islands served by steamers 
under very similar circumstances. 

Mr. Macponaxp. Yes, I understand my distinguished colleague’s 
interest, because my distinguished colleague is my summer Congress- 
man, in York, Maine. I know of your interest in this problem. 

I point out that in the bill, in section 383, is a provision which 
would cover such a situation as yours, which is not the type of boat 
that I am aiming this bill at. 

Mr. Hatz. You would think that it was not necessary to equip these 
small boats in such a manner ? 

Mr. Macponap. Well, if it is land-locked and it is a reputable man, 
who makes the trip 4 or 5 times a day and has done it for years, as 
I am sure I know the type very well, he could do it with his eyes 
closed, in the fog, and so forth, unless a real emergency arose that 
would be unforeseeable. And I don’t really know. It would be up to 
the Commission to determine, after investigation, whether or not that 


would be necessary. And that is why I was about to read you this 
section of the act. 

Mr. Hate. I am just as much in favor of safety of life at sea as 
anybody. But of course, you do have the practical approach. 

Mr. Macponap. I quite agree. That is why this section is in here 
which states that the commission— 


may exempt from the provisions of this part, any ship or class of ships, if it 
considers that the route or conditions of the voyage, or other circumstances, 
are such as to render a radio installation unreasonible, unnecessary, or inef- 
fective, for the purposes of this Act. 

So I think that would cover your situation. 

Mr. Hate. I just wanted to see how far your idea went. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotttver. Is it possible for this situation to be met by the laws 
of Massachusetts or Maine or the coastal States, as the case may be, by 
a licensing procedure ? 

Mr. Macponap. Yes, sir, the State can control, as you know, and 
the Federal Government doesn’t really come into the picture until, 
as you who voted on tidelands know, there was a big controversy 
concerning how far out the Federal Government controlled of the 
shoreline. 

Mr. Harris. In Texas and some other places. 

Mr. Macponaxp. I don’t know about New England. I know in 
California and Texas they have a little different viewpoint—Louisi- 
ana, too. Usually it is 3 miles, and this bill actually goes to boats 
which would be under the jurisdiction of the Coast Guard. And of 
course, there is not a conflict of interest, because in Massachusetts, 
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for a concrete example, the State operates the ferry that comes in to 
New Bedford and out to Martha’s Vineyard. So there is a great in- 
terplay between the State and Federal authorities. But it seems to 
me that the Federal Government has the overall jurisdiction, and to 
set up certain standards, you then get into—I don’t know how many 
coastal States there are, perhaps 16 or so, and there might be 16 dif- 
ferent standards that might have to be met. 

I think in the interest of clarity the Federal Government should do 
it. Whether or not the States could license, I am not quite clear. 

Mr. Dotutver. It seems to me there was an area where State action 
might be effective in this field, where a license for carrying passengers 
on these summer excursions might be denied unless certain equipment 
were had on board the vessels. And you agree, as I understand it, that 
that procedure is possible, although you do not recommend it. 

Mr. Macponaup. Actually, I suppose, I guess I should refer that to 
the General Counsel of the FCC. I am not that expert as to where 
the Federal jurisdiction lies. 

Mr. Dotatver. Just one other short question I would like to ask: 
What is the actual situation with respect to the reliability of a radio- 
telephone? I have had some observations and information with respect 
to intercontinental radiotelephone, which indicates that there is very 
often in stormy times a great deal of difficulty in getting communica- 
tions, because of weather interferences. Now, do you have anything 
to say to the committee in that respect ? 

Mr. Macponatp. I can just say to the committee, in my experience, 
that radio ship-to-shore communication, as I tried to indicate, is as 
simple and as trustworthy as the phone in your own house. As to inter- 
continental, I don’t know. I have never used it at any great length. 
But for cruising purposes, and so forth, the ship-to-shore communi- 
cation is very accurate, indeed. 

Mr. Dotutver. Isn’t it a fact that the communication processes 
of radiotelegraph are fairly simple, but radiotelephone is a consider- 
ably more complex operation from an engineering and scientific 
standpoint ? 

Mr. Macponarp. Once again I will have to plead ignorance. 

Mr. Dottiver. I think that is of some importance in connection with 
this measure. Because do we not already have safeguards as far as 
radiotelegraph is concerned with respect to coatwise and oceangoing 
steamships ? 

Mr. Macponap. Yes, sir. 

Mr. Dottiver. And this goes into the radiotelephonic field, as I 
understand you. 

Mr. Macponatp. Right. 

Mr. Doturver. Thank you. 

Mr. Rocers. I want to commend you on your presentation of a 
possible solution to a very difficult problem. 

You speak of these people coming into the cities off the farms and 
just renting boats over the weekend. Couldn’t Massachusetts through 
their legislature control that insofar as carrying passengers on boats? 
Couldn’t they prohibit those people from making a public conveyance 
out of their boats unless they have met certain requirements ? 

Mr. Macponatp. I should think they could. 

Mr. Rogers. Have they done that, or are they doing that to any 
extent? 
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Mr. Macponarp. If they are doing it, the administration and in- 
spection of it—if there is such a law on the books; and I don’t believe 
there is—would be, as you can see, very difficult, especially taking the 
whole coast. Because every cove has two or three people that are 
spaced, as Mr. Hale well knows in his very district, Agunquit and York 
and York Harbor. There are any number of these people, some of 
them very reputable indeed and some of them not. There just is not 
any inspection or licenses to be given, as you do even driving an auto- 
mobile. You can just get on a boat and take people out, and that is it. 
And that is actually what they do. As an old States righter myself, 
Mr. Rogers, I am sure the State could but so far hasn’t. 

Mr. Rogers. 1 was wondering if there was any provision in maritime 
law that would control those people in the use of their boats as public 
conveyances. 

Mr. Hae. The laws now require anybody who carries a passenger 
for hire on a boat to furnish life preservers up to the number of passen- 
gers that he carries, and so on, and the enforcement of that law is left 
to the Coast Guard. And while some people oe evade the law suc- 
cessfully for a period, I think the enforcement is fairly good. 

Mr. Rogers. Thank you, sir. 

Mr. Harris. May I inquire, Mr. Macdonald, if your bill is identical 
with the one introduced by our colleague, Mr. O'Neill 4 

Mr. Macvoxaup. Mr. O’Neill and I introduced jointly an earlier bill 
which was identical. We did that, I think, back in June, right after 
that Pilgrim Belle thing, which really got us started. And thereafter, 
I talked to the FCC people, and I changed my bill around a little bit, 
and whether Mr. O'Neill did or not, I don’t know. 

Mr. Brownstein (Irving Brownstein, Federal Communications 
Commission). H. R. 7789, ‘which was introduced by Mr. O’Neill on 
August 1, is identical with H. R. 7536. 

Mr. Macponarp. Thank you for that information. 

Mr. Harris. Thank you very much. 

We appreciate having your statement in connection with this legis- 
lation. 

Mr. Macponavp. Thank you very much, Mr. Chairman. 

Mr. Harris. It is now noon. The committee will have to adjourn. 

Mr. Commissioner, we regret that we have detained you. I wonder 
if it would be too much of an imposition if you and Mr. Baker would 
come back tomorrow at 10 o’clock. 

Mr. Wesster. I am always at your service when I am in town. I 
will be here at 10 o’clock. 

Mr. Harris. Very well. We will resume then, in order that you may 
give the Commission’s comments on the rest of these bills. 

Is Mr. Salant here ? 

Mr. Satant (Richard S. Salant, vice president, Columbia Broad- 
casting System, New York, N. Y.). Yes, sir. 

Mr. Harris. Mr. Salant, could you be here tomorrow ? I think if you 
would, we would be glad to have your testimony following the com- 
pletion of the Commission’s testimony. 

Mr. Sarant. Thank you very much. 

Mr. Harris. The committee will adjourn until tomorrow morning. 
And I think we had better make the time 10:15 a.m. 

(Whereupon, at 12 o’clock noon, the subcommittee adjourned, to re- 
convene at 10:15 a. m., Thursday, February 2, 1956.) 
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Houses or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND Foreign CoMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:15 a. m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

When the committee adjourned yesterday I believe it was under- 
stood that Commissioner Webster was to return this morning to com- 
plete analysis and comments of the remaining bills scheduled for 
hearing, in order that we may have the views of the Commission. 

Commissioner, we are glad to have you back again and we shall en- 
deavor to expedite this proceeding a little bit more than we have in the 
last day or two. We know that you are a very busy man, too. 

I believe you have the General Counsel here with you again who 
will, I am sure, assist you with any matters that you should like to 
refer to him. 


STATEMENTS OF HON. EDWARD M. WEBSTER, COMMISSIONER; HON. 
ROBERT E. LEE, COMMISSIONER; AND HAROLD G. COWGILL, 
CHIEF, COMMON CARRIER BUREAU, FEDERAL COMMUNICATIONS 
COMMISSION 


Mr. Wesster. Commissioner Lee is also here. 

Mr. Harris. Yes; I just spoke with Commissioner Lee. We hope 
to get to him also. 

Mr. Wesster. In connection with the other problems. 

Mr. Harris. Yes. 

Mr. Wesster. Mr, Chairman—— 

Mr. Harris. Yesterday when the committee adjourned we had just 
heard our colleague, a member of this committee, Mr. Macdonald, in 
behalf of his bill, H. R. 7536 and a companion bill of Mr. O’Neill, 
H. R. 7709. I believe you were to start this morning by giving the 
Commission’s views on these proposals. 

Mr. Wesster. Mr. Chairman, I have no prepared statement. The 
Commission filed its comments under date of July 29, 1955, addressed 
to Chairman Priest. I have a copy which I will hand to the re- 
porter. I take for granted it will be inserted in the record. 

Mr. Harris. Mr. Commissioner, is that number 22109? The reason 
I ask is that the copy I have here was adopted July 27, 1955. 
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Mr. Wesster. That is probably an error in copying because the copy 
they gave me this morning has July 29. The mimeograph has July 
29. 

Mr. Harris. I just wanted to be sure we had the same thing. 

Mr. Wesster. ‘The mimeograph attached, which is the substantive 
matter, is mimeograph 22109. Yes, sir; that is what I have. 

Mr. Harris. That is what I have. 

Without objection, it will be filed for the record at this point. 

(The matter referred to was inserted with the Commission’s report 
on the bill.) 

Mr. Wesster. As I said, Mr. Chairman, I have no prepared state- 
ment, and in the interest of saving time, I think I can condense into 3 
or 4 short comments in regard to the bill what I have to say. Parenthet- 
ically, Mr. Chairman, I would like to draw your attention, at least for 
the record, to the fact that way back in 1940, at the instigation of 
Congress, the Commission made a study of this problem on inland 
waters in regard to safety; the use of radio for safety on boats. We 
submitted a report to both Houses of Congress that. came out a Senate 
Document 318, dated 1941. 

[ just bring that to your attention to show you that the Commission 
has in the past had this particular study under consideration. 

Unfortunately, nothing was done about that report over the years. 

Mr. Harris. Mr. Commissioner, I believe it was understood yester- 
day that when you handed in the comments this morning you were to 
make a statement and th: aut the comments would apply to H. R. 7789, 
by Mr. O'Neill, as well as 7536. 

Mr. Wesster. That is correct. 

Mr. Harris. That is your intention ? 

Mr. Wenster. The two bills are exactly alike; yes, sir. I will be 
commenting on them both. 

Now, the Commission, of course, is in accord with the objectives of 
this bill for the protection and safety of life and property. Those 
words appear in the preamble of the Communications Act of 193 
So we are in accordance with the objectives of the bill which would 
require, by statute, that certain vessels carrying passengers for hire be 
equipped with a radio telephone installation. 

Now, I would like to refer to section 381, which is the crux of the 
bill and establishes the formula as to what boats shall be equipped. It 
is very simple. 

This bill will apply to a vessel transporting a passenger or passen- 
gers for hire on tideland waters. 

Now, I have a suggestion to make, because of the very large number 
of boats that will come in under this bill. I think it was testified to 
yesterday that there will be around 7,000, and I think that is quite true. 
Tt will be a large number, in that area of, say, 7,000. 

We may have e some difficulties i in enforcing and administering such 
a large number, but if it is the sense of the C ongress that we should 
take in every vessel even though it only carries one passenger, we have 
no objection to that. I simply throw out the suggestion that you 
might wish to key the formula somewhat to the Coast Guard where 
they are authorized to certificate passenger-carrying vessels. I think 
their limit is around 15 tons. They use tonnage as a limitation. 

I think you had a bill up before you the other day which I have not 
seen, but have heard rumors about, that had some element of the 
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formula that is used from their point of view for licensing of around 
six passengers. I am not familiar with the details of it. 

I bring this out to show you that there are various formulas that can 
be used, short of this overall formula of only one passenger. 

So that if you wish to key it more to the Coast Guard, section 381 
could be amended with appropriate language, and I simply offhand 
make the suggestion that it be vessels required to be licensed or certifi- 

cated with the Coast Guard to carry passengers for hire. That would 

bring the two organizations somewhat together as to what vessels are 
to come under licensing and what vessels are to be under the radio 
pr OV isions. 

Mr. Hinsuaw. Mr. Webster, may I inquire whether this will get 
very far into the sports fishing fleet ? 

Mr. Wepster. It would; yes, sir. 

Mr. Hinsuaw. Now, that is a business which is pretty expensive 
right now, and if you are going to have a licensed radio operator on 
each of those fishing vessels, which are also pretty expensive at this 
time, you will put some of them or many of them out of business. 
They will be out of business entirely. And I suggest that it would be 
better to not include the sports fishing. 

Mr. Wersrer. Well, we have not taken any position in regard to 
any exceptions. 1 ersonally, I feel that if you set up a for mula that it 
should apply to all that carry the number of passengers that you are 
concerned with. 

Mr. Hinsnaw. I am not particularly concerned about the carrying 
of a radio telephone, but if we are going to have a separate licensed 
operator, as provided in this bill, on duty on each ship as provided 
here, I suggest that nobody will be able to hire a sports fishing vessel. 

Mr. Wessrer. I do not read into this bill that you must have a radio 
operator, a licensed operator, performing the same type of duty that 
you have on the large ships. 

You know the act already provides that a radio installation can 
only be operated by a licensed operator and in the telephone service 
we have a licensed operator certificate that is obtained by a very sim- 
pleexamination. We have thousands of them. 

Mr. Hinsnaw. Well, that is true. And most sports vessels are 
equipped with radio telephones. 

Mr. Wesster. That is correct. 

Mr. Hinsuaw. Nearly all of them are, as a matter of fact, but if 
they have to hire an extra operator, it would be prohibitive. 

Mr. Harris. Yesterday, if I may say so, that was thoroughly dis- 
cussed, and it was shown that it would not be necessary to have extra 
personnel as a result of this proposal. 

Mr. Wensrer. No more certainly than they have today. The act 
already requires that the equipment cannot be operated except by : 
licensed operator. That is fundamental. That is the act. That is 
not in this bill, 

So that they have to carry someone and it is usually the master of 
the boat that gets the license. It isa very simple one. 

So, I do not see from the licensed operator point of view that there 
will be any extra expense. 

Mr. Harrts. In view of the fact that both Mr. Macdonald, who is 
the author of this bill, and Mr. Hale, who is very much interested in 
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this proposal, are members of this committee, when we get into execu- 
tive session, that will be thoroughly discussed, I am sure. 

Mr. Hatz. May I ask a question / 

Mr. Harris. Yes, Mr. Hale. 

Mr. Hare. The ordinary requirements of vessels carrying passengers 
for hire with respect to life preservers, lights, fog signals, and so on, 
are subject to enforcement by the Coast Guard. 

Mr. Wesster. That is correct. 

Mr. Harz. Now, it seems to me, if we make any requirement of this 
kind, that the Coast Guard could handle it without bothering the 
Federal Communications Commission. 

Mr. Wepster. I think they can carry on a certain amount of en- 
forcement. We already cooperate, or they cooperate with us, in the 
enforcement. They are in a very good position to do some of the 

.enforcing work, but the act provides for our inspection and enforce- 
ment of all radio laws. So that there is no reason why the two organi- 
zations cannot work very closely together, and we do that today. 

Mr. Harz. The Coast Guard is well equipped to see to the enforce- 
ment of laws affecting vessels of all kinds, as you point out in this 
statement, and I should think that it would be very difficult for the 
Federal Communications Commission to have the responsibility for 
enforcing this law in many places where it presumably has no per- 
sonnel. 

Mr. Wesster. Mr. Congressman and Mr. Chairman, that was my 
next point that I was going to bring up, which is not a section of the 
bill, but I did think that I ought to mention the question of enforce- 
ment. It is a most serious problem to us. Not only would this be 
serious, but it is a very serious problem today in the enforcement in 
the conduct of the radiotelephone system in the marine service, which 
is apart from any added enforcement under this bill here. 

If you add 7,000, or if you bring 7,000 boats in under this bill, you 
will have one degree of enforcement. If another formula is used 
where it might be lowered to say 2,600 boats or 3,000 boats, we would 
have another variation of enforcement. 

The present act only applies to large vessels going into the open 
sea. There are only 1,800 of those. So when you increase the en- 
forcement problem from 1,800 to, say, 7,000 or 8,000, it is going to be 
quite a burden. 

I was taking for granted that the Appropriations Committee would 
decide as to how deep we would go into enforcement. 

The present force that we have, field force, here in Washington, 
would be insufficient, of course, to adequately, in my opinion, enforce 
it. I think you would have to lean very heavily on the integrity of 
the boatowner and, of course, we do that in many fields. 

Mr. Hate. Rely on what ? 

Mr. Wesster. On the boatowner and the master of the boat, and, 
of course, we do that in many fields. We have to rely on people obey- 
ing the law, but there is a certain amount of checking up and inspec- 
tion that should be done to make them alive to the fact that they must 
comply. 

Now the only alternative that I know is to throw the burden on 
them and take that very big calculated risk which is involved, because 
the situation on the small boats is entirely different than it is on the 
large seagoing vessels. 
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On the large seagoing vessels you have responsible men; you have 
a master, mate, and a crew, and you have a very highly, comparatively 
speaking, qualified radio operator on the large ships that takes care of 
his equipment, but the experience on the small boat, where there is no 
technically qualified man required, is that the master relies entirely 
on somebody on shore to keep his equipment in good shape. Ex- 
perience shows that the average man on a small boat knows nothing 
about his equipment, so he is not in a position to keep it in good oper- 
ating condition. 

So you have a different situation on the small boat than you do on 
the large, and I think that presents to us an enforcement problem that 
goes beyond the one for the big boats. 

The present telephone system often around our coast today is over- 
loaded. We are having a great deal of difficulty in enforcing the rules 
and regulations because when the small boat gets offshore, there is 
nobody to watch him. He does almost as he pleases. He can talk over 
the telephone and takes up the time over the circuit. It is very diffi- 
cult to catch him. You haven’t any way of spotting him, so that you 
can take him to court. So that the enforcement problem is a difficult 
one, but I am not bringing that out as a deterrent to this legislation. 
I simply think it is fair to tell you that there will be a difficult enforce- 
ment problem. 

There is one practical problem, the last item that I was going to 
mention, that you might wish to look at, and that is the very last pro- 
vision Which sets up a final date that this bill is to be put into effect. 

Now, of course, the date that is mentioned there would have to be 
changed, because the time has come and gone. 

To fix a firm date might lead to some difficulty and I was wondering 
whether or not it would be satisfactory if there were some wording 
which would indicate some months or a year or some years after the 
bill became law. There is a lot of administrative work to be done be- 
tween the time the bill becomes law and the time it goes into effect. 
We have rulemaking. We have to write up specifications. We have 
got to go to the Bureau of the Budget and go through the budgetary 
mechanism. 

The manufacturers will all wait until we come out with our rules 
before they start any new production and so, all along the line there 
are certain things that have to be done. 

Mr. Rogers. Mr. Chairman, may I interrupt at this point? 

Mr. Harris. Mr. Rogers. 

Mr. Rogers. You were speaking of the manufacturers waiting. 

Mr. Wesster. Yes. 

Mr. Rogers. Is not the main difficulty with the legislation of this 
type, the main concern, the cost of the apparatus that will be neces- 
sary to comply with these requirements ? 

Mr. Wesster. I was anticipating that question would be asked, that 
type of question. I was not raising it because I was sure that you 
would. 

Mr. Rocers. I mean, I feel that way about it. I think everyone is 
interested in saving life and making every provision for saving life 
that is possible, but there is a certain cost involved. Some people feel 
they cannot afford it. 

Now, do you anticipate a reduction in the cost of present apparatus 
or the development of other apparatus that will meet a requirement 





134 COMMUNICATIONS ACT AMENDMENTS 


of this kind that will be low enough in cost where it would not be a 
great burden on the boat owners? 

Mr. Wesster. I would like to answer that this way, sir: In all my 
experience in the safety game—and I have had 30 years or more at 
it—as you know, I am a retired Coast Guard officer—as soon as the law 
is passed that requires the boat to have something particular, whether 
it be radio or life preservers or what not, the standard of that piece of 
equipment rises over what was manufactured or used before—not 
because of Webster, but because of the very attitude of the administra- 
tive part of our Government. They begin to look on that as a more 
stringent requirement than for something that you put on board volun- 
tarily and in order to protect the law and protect the Government 
and the responsibility of the Government, because the Government has 
assumed some measure of responsibility when they pass a law, your 
standards are going to increase a little. [donot saeeei by that that they 
are going to throw everything out previously used, but the administra- 
tive body is going to take a very careful look at it. 

Now, at that point, when you start looking at a boat, and a small boat 
in particular—if you have ever been out on one, and I am sure that 
you have—on some of your small boats which are going out to sea, you 
have got to have, if you are going to depend on a piece of radio equip- 
ment, you have got to have a piece of equipment that can stand the 
rigors of boating. And it is not when you are in still waters that you 
want it. It is when you are out there in trouble that you want it, and 
that is when you want the equipment to work, and you have got to 
gear your specifications and everything to that one time out there when 
you need it. You had the Marvel case before you the other day I un- 
derstand. I was not here and did not hear it. There was a question 
there that the radio equipment may not have worked properly but that 
was the time it was needed. It is not when he was in still waters over 
on the other side of the bay. He needed it right on this side. 

Mr. Rogers. Now, Mr. Commissioner, let us assume that this bill 
should pass, how much increase, percentagewise, would there be in 
production or the demand for the type of equipment that is now being 
used in this connection ? 

Mr. Wesster. I have not been able to find any figures that would 
give me any percentages. There are a large number of those boats 
that already carry a radio today. Now, I am not going to promise 
anyone that that equipment on there today is going to stay on under 
this bill, because as I outlined a minute ago, the Government has 
taken a responsibility, and you may have to increase the specification 
somewhat. You may have to take or he may have to take his equipment 
off and get brandnew equipment. 

Now, I do not know, because I have not seen these boats—I mean, 
the 7,000 of them. 

Mr. Harris. Will the gentleman yield there? 

Mr. Rocers. Yes; I will yield. 

Mr. Harris. That is a point I was going to ask about and I might 
as well do it here. 

In your comments you mention 7,000. You have mentioned it a cou- 
le of times this morning. Yesterday in testifying, Mr. Macdonald, 
believe, mentioned the figure 45,000. 

Mr. Wesster. May I correct that? 

Mr. Harris. Yes. 
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Mr. Werster. I think he said there were 45,000 boats today equipped 
with a radio. 

Mr. Harris. Is that it? 

Mr. Wesster. I think he used the 7,000, though, as the number that. 

‘ould come under this bill. 

Mr. Harris. Very well. 

Mr. Wesster. I think that is correct. 

Mr. Harris. I am glad to get that. 

‘Mr. Werster. Because the 45,000 figure is not in the picture. 

Now, if you reduce the formula in any way, say, like gearing it to 
the Coast Guard formula, that would probably get it down to 3,000. 
That is another matter. 

Now, as to the cost: The cost can range anywhere from, I think, as 
Congressman Macdonald said yesterday, from $500 upward and you 
can get to $1,000 for some installations, in order to have a piece of 
equipment that will go out there and stand the rigors of the job— 
because I want to point out that when you are out there, you do not 
have a qualified man aboard to do any repair work on that or to 
take care of it. It is there. If it is out, it is out, and that is the end 
of it. You do not have anyone like you have on the larger vessels 
who can get his equipment back in shape again. 

So from that point of view, I think the Government should be care- 
ful in its specifications to see that it is just as reliable as you can make 
it and still not go beyond the realm of reason. 

Now, I take it that the Commission is going to be reasonable. We 
have always been reasonable, so far as I know. We have had argu- 
ments with shipping and all that, but I think after all is said and done, 
I think they will always say we have been fair and reasonable. I 
think the Commission will be in this case; but I do not know, and I 
cannot tell you the exact figure that may result. Now, some of the 
equipment on those boats may stay there. There is no doubt of it. 
Some may have to come off. We may have to give them a period of 
time to replace equipment. We have done that in the past, let them 
amortize their equipment over a period of time and at the end of that 
time they have had to put in new equipment. 

Mr. Harrts. Is that all you have? 

Mr. Wesster. That is all I have. 

Mr. Wirutams. Mr. Chairman, I would like to ask a question. 

Mr. Harrrs. Mr. Williams? 

Mr. Wriu1aMs. I presume that the States have laws regulating the 
operation of this type of craft within the areas of jurisdiction belong- 
ing to the States. At what point does the Federal Government take 
jurisdiction over the operation of these boats for hire? Is it beyond 
the 3-mile limit, or does the Federal Government take them up to the 
shore? Would it be proper to prescribe in any legislation that this 
will apply to boats going beyond the 3-mile limit and leave it up to 
the States to take care of the matter within the 3-mile zone? 

Mr. Wesster. Well, looking at it from my experience with the 
various laws 

Mr. Witt1ams. May I say I am not very familiar with maritime law, 
but I would like to get your ideas on the subject. 

Mr. Wesster. I think I am correct in saying that Federal jurisdic- 
tion is extended to all United States vessels, as long as that vessel is 
anywhere in the world. 
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Now, it may be that that is a very broad statement, but I think I am 
correct on it. 

Mr. Witx1ams. Would this apply to the renting of skiffs? 

Mr. Wesster. Skiffs? 

Mr. Wuu1aMs. Yes,sir. Fishing boats. 

Mr. Wesster. If they carry passengers for hire. 

Mr. Harris. May I say that the language proposed in this bill refers 
to those navigated in the open sea or on any tidewaters within the 
jurisdiction of the United States, or adjacent or contiguous to the 
open sea. 

Mr. Wriu1aMs. It does apply to them ? 

Mr. Harris. It applies to everything in the open sea, as well as 
the coastal waters. 

Mr. Wesster. I thought maybe you were bringing up, when you 
asked about skiffs, that maybe your mind was working toward a very 
small boat. 

Mr. WiuiiaMs. Yes. 

Mr. Wesster. Now, in that case, there is provision in here that gives 
the Commission very wide latitude in exempting a boat and this 
authority is spelled out. If it is unreasonable, or unnecessary, or in- 
effective for the purposes of the act, and I think under that, if it was 
a boat that you obviously could not install the equipment in, that would 
apply. There may be cases of that kind where the Commission would 
have to take a good look at it as to exempting it. 

Of course, if they refused to exempt it, that would put the boat out 
of business. 

But those cases naturally all have to be taken up on their merits, as 
we go along. 

Now, that problem is involved in enforcement. It puts the burden 
on the Commission of exempting a boat so that we may have a lot of 
applications come in here and it may require quite a little examina- 
tion to see whether or not they should be exempted. 

Now, we have the same provision for the big vessels and we have a 
few of those now and then. 

Mr. Dotuiver. Mr. Chairman, may I ask a question ? 

Mr. Harrts. Mr. Dolliver? 

Mr. Dotiiver. Mr. Webster, I just want to see if I can summarize 
your views on this. 

As I understand it, the Commission is rather favorable to this type 
of legislation and will rely upon the committee and the Congress 
to decide whether the limitations are there. 

Mr. Wesster. That is correct, and you were not here, I do not be- 
lieve, when I said this, and I would like to repeat it for your benefit, 
sir. 

Mr. Dotitver. Yes, I was late. 

Mr. Wesrster. The Congress told this Commission back in 1937 and 
1938 to make a study of the Great Lakes and inland waterways on 
this very broad subject and we submitted a report to Congress under 
date of December 16, 1940. We did not use the same formulas in our 
recommendation, the Commission did not, but it was the same problem. 

Time has passed since then and the formula that was recommended 
in 1940 may not be appropriate today. 

I simply point that out to show that the subject has been under con- 
sideration and discussion and for various reasons has never been 
taken up. 
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Therefore, the Commission is glad to see that something is being 
done along this line and probably should have been done before. 

Mr. Dotuiver. Actually, this proposed legislation does not apply 
to the inland waterways or the Great Lakes. 

Mr. Wenstrr. Not the Great Lakes, but it applies to all tidewaters. 

Mr. Harris. It would apply to the Chesapeake Bay. 

Mr. Wenster. It does not take in the inland lakes of any kind. It 
takes in tidewater. 

Mr. Douutver. May I make this further inquiry? Do you think 
there is a realm there for appropriate legislation along this line in 
connection with navigation of craft for hire on the Great Lakes or 
other inland waterways? 

Mr. Werster. I will bring you up to date on that, sir. 

We have a treaty with Canada that is now about a year or so old 
that covers the entire Great Lakes situation. 

Mr. Dotrrver. I see. 

Mr. Wesster. It is in very good shape. Both Canadian vessels and 
our vessels are on a par when it comes to the use of the radio for 
safety purposes, and that was ratified by the Senate and is now law. 
So that is taken care of. 

Mr. Dotiiver. You would not recommend any legislation in that 
field, then ? 

Mr. Wesster. No, sir; that is all taken care of. 

Mr. Douutver. Thank you very much, Mr. Chairman. 

Mr. Harris. If there is nothing else, you might proceed to the next 
bill. 

Mr. Wesster. Let me see what is the next. 

Mr. Harris. Well, while we are on this subject, H. R. 7249. 

Mr. Wessrer. Mr. C hairman, in 7249 the Commission transmitted 
its comments and unfortunately right at this minute I haven’t got the 
forwarding letter, but I have a copy of the comments. 

They were adopted by the Commission on September 28, 1955, and 
I have a copy of the comments which I will give to the reporter for 
the purpose of putting into the record. 

Mr. Harris. Very well, they will be received and go into the record 
at this point. 

Mr. Wesster. I have no other comments than these. If you wish, 
I will read them. 

Mr. Harris. It is a very short statement and that might be the quick- 
est way. We are being rushed for time in connection with all of these 
matters that we have up for consideration. 

Mr. Wesster. I know you are. 

I will read it. 

H. R. 7248 would provide a specific sanction of a maximum fine of 
$10,000 or imprisonment for not more than 10 years, or both, for trans- 
mitting false distress signals by radio, which is now prohibited by sec- 
tion 325 (a) of the Communications Act. Such sanction, as proposed, 
would make the offense for such transmission a felony. 

The Communications Act of 1934, section 501, as originally enacted 
made all offenses against the act, including violations of section 325 
(a), punishable by a fine of not more than $10,000 or imprisonment 
of not more than 2 years, or both. 

As such, this was a felony. Section 501 was amended in 1954 by 
legislation proposed by the Commission, Public Law 314. This amend- 
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ed section provides for a fine of not more than $10,000 or imprison- 
ment of not more than 1 year, or both, for first offenders. This makes 
initial offenses, including violations of section 325 (a) a misdemeanor. 

The Commission felt that initial offenses should be punished as mis- 
demeanors because enforcement of section 501 was being made un- 
necessarily difficult by the fact that United States attorneys were re- 
luctant to prosecute and juries were reluctant to convict, as a felon, 
a person guilty of a first violation. 

However, the crime involved here is one of the most reprehensible 
violations of the Communications Act. The commission of such a 
crime has a serious impact on the safety of life and property both on 
the sea and in the air. Because of this, the crime should be treated with 
such seriousness as is commensurate with its effect upon the safety of 
life and property. In view of this, the Commission has no objection to 
H. R. 7249. 

All this does, sir, is to change the act so that in this particular set of 
circumstances, this is sending out a false distress signal, it becomes a 
felony instead of a misdemeanor. Everything else remains the same. 

Mr. Harris. Very well. 

Mr. Dottutver. Do you have any comments on the last paragraph of 
that bill on page 2 which reads: 

(b) No broadcasting station shall rebroadcast the program or any part thereof 
of another broadcasting station without the express authority of the originating 
station. 

Does the Commission have any comments on that ? 

Mr. Werster. That is the present law and that is simply copied in in 
order to have completeness. 

I have nocomments on it. I mean, it is not necessary. 

Mr. Harris. That is a part of the present legislation. 

Mr. WituraMs. It is not a part of this bill. 

Mr. Wesster. That is right. 

Mr. Harris. I am advised that Mr. Dorn, the author of the bill, 
would like to come in later and testify in behalf of it and, of course, 
he will be granted that privilege. 

Are there any further questions of this witness on this bill? If not, 
you might move on to the next one, which is H. R. 4939. 

Mr. Wessrter. Others will testify now, Mr. Harris, on various 
phases. 

Mr. Harris. Do you have any particular comments on any of those 
bills, Mr. Commissioner ? 

Mr. Wesester. No, sir. 

Mr. Harris. Very well. 

Mr. Cowaettt. My name is Harold G. Cowgill. 

Mr. Harrts. You are Chief of the Common Carrier Bureau of the 
Federal Communications Commission. 

Mr. Cowerti. That is right, sir. 

Mr. Harris. You may proceed. 

Mr. Cowertu. Before proceeding, may I explain that we distributed 
a statement which we found had been slightly altered by reason of the 
Senate reporting out a similar bill over there, so I would like to read 
some variations from that statement, which you may have before you. 

Mr. Harris. Do you contemplate reading your statement ? 

Mr. Cowen. I would contemplate reading the statement. 
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On behalf of the Commission, I wish to make a statement in support 
of H. R. 4939, relating to the Commission’s regulatory authority over 
communications common carriers. 

H. R. 4939 contains four amendments to the Communications Act 
which have been proposed by the Commission and which relate to our 
regulation of common ¢ arriers, the companies furnishing interstate 
and foreign communication service for hire by telephone and tele- 
graph. 

These proposals represent a part of the Commission’s continuing 
program to simplify the act and C ommission regulations thereunder 
by eliminating nonessential procedural steps and to devote the time 
and effort thereby saved to more effective regulation in the fields where 
it isneeded. 

The four amendments proposed are to sections 212, 219 (a), 221 (a) 
and 410 (a) of the Communications Act, respectively. 

Section 212 relates to authority for a person to hold the position 
of officer or director of more than one carrier. This section now makes 
it unlawful for any person to hold the position of officer or director in 
more than one carrier subject to the act unless such holding shall have 
been authorized by order of the Commission upon due showing that 
neither public nor private interests will be adversely affected thereby. 

This provision is designed to prevent any abuses that might stem 
from “interlocking directorates” and it is a highly desirable authority 
in the regulation of public utilities. 

However, the all-embracing language of this section makes it ap- 
plicable to dual holdings within an integrated communications system 
under common ownership and control, as well as to interlocking rela- 
tions between separate systems or companies to which the section must 
have been primarily intended to apply. 

Nearly all the applications we receive under section 212 are from 
oflicers or directors of one company of a commonly-owned or controlled 
system. 

Our experience has been that the dual holding of positions under 
these circumstances produces no adverse effect upon either public or 
private interests and we therefore feel that this is a detail of carrier 
management which can and should be left to the carrier itself. The 
unnecessary filing and processing of applications of this kind merely 
adds to the work of the carriers and this Commission. 

Our proposed amendment is designed to give the Commission dis- 
cretion to eliminate such applications from persons who hold positions 
as officer or director in more than one carrier where such carriers are 
affiliated, within the terms of the amended section. 

The need for an amendment of section 219 (a) of the act arises partly 
out of an apparent ambiguity in the existing language and partly out 
of the development and growth of certain new types of limited or spe- 
cialized common carriers in the communications field concer ning the 
operation of which a lesser degree of annual information is necessary. 

The first sentence of section 219 (a) gives the Commission discre- 
tionary authority to require common carriers to submit annual reports 
of financial, statistical and other information. 

The second sentence is inconsistent, however, because it speaks in 
mandatory terms and prescribes a long list of data which shall be in- 
cluded in such annual reports. The material listed in this section is 
desirable in the comprehensive annual reports required from large car- 
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riers and undoubtedly would be continued in future reports from those 
carriers. 

On the other hand, such complete information ordinarily is not nec- 
essary in reports from smaller specialized carriers and furnishing it 
imposes a substantial unnecessary burden on them. 

Our proposed amendment would make clear that the Commission 
has authority to tailor the annual reports required from particular 
types of carriers to the peculiar needs of the Commission with respect 
to each service and type of carrier. This would give the Commission 
just as much authority as it now has and at the same time would pro- 
vide for the necessary flexibility in reporting requirements. 

It is now provided in section 221 (a) of the act that the Commission 
must hold public hearings upon all applications for authority to con- 
solidate telephone properties or for authority for one telephone com- 
pany to acquire the property of another or the control of another. 

Our proposal is that this mandatory hearing requirement be eased, 
since many of the applications are of such minor significance that 
hearings are not justified. This is particularly true since, in most of 
these cases, all conceivable parties in interest are actively supporting 
the transaction. 

A provision similar to the one we are proposing was placed in the 
Interstate Commerce Act in 1949 and has been successful in saving 
the time of both that Commission and its regulated carriers. 

The amendment to section 221 (a) as it now reads would permit 
the Commission to dispense with the hearing in any case where the 
Commission determines that a hearing is not necessary in the public 
interest. 

However, the United States Independent Telephone Association, as 
the representative of most of the independent telephone companies 
in this country, has voiced objection to the amendment as now pro- 
posed : that the Commission might decide that a public hearing is not 
necessary in some cases, even though an association of telephone com- 
panies or a telephone company other than the applicant might request 
a hearing and raise questions as to whether a proposed transaction 
would serve the public interest. 

The Subcommittee on Communications of the Senate Interstate 
and Foreign Commerce Committee, in hearings before that subcom- 
mittee in June 1955, requested this Commission to consider broaden- 
ing the proposed language to assure also that a hearing would be held 
if requested by a State or local regulatory authority. 

While we believe the public interest would be adequately protected 
by the Commission’s administration of this section as the amendment 
now reads, we have worked with the Senate subcommittee and the 
association to arrive at a further revision. 

The proposed further revision of section 221 (a) would specify 
that the Commission shall hold a hearing in wet case if requested 
by a telephone company, an association of telephone companies, a 
State commission, or a local governmental authority. 

Accordingly, the Commission has advised the Senate subcommittee 
that it has no objection to the further proposed revision, which is 
contained in the January 25, 1956, report, No. 1445, under the Senate 
bill S. 1456. The Senate bill thus amended reads: 


Sec. 221. (a) Upon application of one or more telephone companies for au- 
thority to consolidate their properties or a part thereof into a single company, Or 
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for authority for one or more such companies to acquire the whole or any part 
of the property of another telephone company or other telephne companies or 
the control thereof by the purchase of securities or by lease or in any other 
like Nanner, when such consolidated company would be subject to this Act, the 
Commission shall give reasonable notice in writing to the Governor of each 
of the States in which the physical property affected, or any part thereof, is 
situated, and to the State commission having jurisdiction over telephone com- 
panies, and to such other persons as it may deem advisable, and shall afford 
such parties a reasonable opportunity to submit comments on the proposal. A 
public hearing shall be held in all cases where a request therefor is made by 
a telephone company, an association of telephone companies, a State commis- 
sion, Or local governmental authority. If the Commission finds that the pro- 
posed consolidation, acquisition, or control will be of advantage to the persons 
to whom service is to be rendered and in the public interest, it shall certify to 
that effect; and thereupon any Act or Acts of Congress making the proposed 
transaction unlawful shall not apply. Nothing in this subsection shall be con- 
strued as in anywise limiting or restricting the powers of the several States 
to control and regulate telephone companies. 

With regard to the proposed amendment to section 410 (a) of the 
act, in the Communications Act Amendments of 1952, Congress re- 
wrote section 409 (a) of the act so as to provide that adjudicatory 
hearings should be conducted only by the Commission or by one or 
more examiners. This had the effect of forbidding the hearing of 
adjudicatory matters by a single member of the Commission. 

With section 409 (a) so rewritten, it was necessary to make certain 
amendments to section 410 (a) to bring it into conformity with the 
new language of section 409 (a). 

In amending section 410 (a), Congress provided that certain ques- 
tions might continue to be referred to a joint board composed of a 
member, or members, selected from each of the States affected. In 
delineating the jurisdiction and powers conferred upon such joint 
boards, they were given all the jurisdiction and powers conferred by 
law upon the Commission, whereas the language replaced gave these 
joint boards only the same powers as possessed by a single member of 
the Commission when designated by the Commission to hold a hearing. 
It would seem that the new delegation of jurisdiction and powers is 
undesirably broad. 

In any event, with the wording of section 410 (a) inserted by the 
Communications Act Amendments, 1952, it does not seem likely that 
the Commission would ever find it desirable to refer any matter to a 
joint board. ' 

It is believed that if the second sentence of section 410 (a) were 
changed to give joint boards the same jurisdiction that is now con- 
ferred on an examiner, it would be more nearly what Congress must 
have intended and would make the section more usable to the Com- 
mission in the administration of the act. 

Mr. Harris. You approve the suggested amendments; that is, the 
Commission approves the suggested amendments as contained in the 
bill reported by the Senate committee ? 

Mr. Cowattu. That is right. 

Mr. Harris. With those suggested amendments, then the Commis- 
sion is recommending this legislation ? 

Mr. Cowart. That is true. 

Mr. Dottiver. Mr. Chairman? 

Mr. Harris. Mr. Dolliver. , ; ; Seen 

Mr. Dotzrver. I note that in connection with section 3 in this amend- 
ment, that was objected to in its original form by the independent 
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telephone companies. Has their objection been now removed by rea- 
son of the amendment which you agreed to in the Senate bill? 

Mr. Cowariy. I understand it has. 

We have had conferences with their representatives, and we have a 
witness to follow me that I believe will confirm that we are in agree- 
ment that the present wording is satisfactory to all parties concerned. 

Mr. Dotiiver. Thank you very much. 

Mr. Harris. Any further questions ? 

All right, we will now take up the next bill, H. R. 5613. 

H. R. 5613 was introduced by the chairman of our committee to 
amend the Federal Communications Act of 1934 to provide for mone- 
tary forfeitures in the case of violations of the Federal Communica- 
tions Commission’s rules and regulations relating to radio stations 
other than broadcast stations. 

Mr. Wesster. I will take that; yes, sir. I did not know that was 
coming up. 

I would like to ask you and the committee if you could defer that. 
That bill had a hearing in the Senate with a lot of objections and they 
asked the Commission if our staff would work with the staff of the 
Senate committee to see if it could not be revised. They are now 
working on a revision. 

Mr. Harrts. This, I assume, is a bill that was suggested by the Com- 
mission and submitted to the chairman of this committee to introduce? 

Mr. Wesrster. Yes, sir. 

Mr. Harris. In view of what has happened, as I understand, the 
Commission is reconsidering its previous action toward some possible 
revision ? 

Mr. Wesester. That is right. You will just waste your time, I think, 
because there will be a new casting of that bill. 

Mr. Harris. Could you give us some idea of what the proposal is 
about ? 

Mr. Wesster. Generally speaking, without the bill in front of me, 
the difficulty we are having is in our enforcement that I spoke about a 
little while ago, especially on the small boats, of enforcing our rules 
and regulations and the act. You have to haul each one of them into 
court in order to get anywhere on enforcement. 

Prosecuting attorneys are reluctant to take these cases into court; 
because they are small, they obviously do not call for the $10,000 fine 
and imprisonment that is provided for in the act. 

We felt that there ought to be some system of monetary forfeitures 
so that you can assess a violator, and then, if he objects, he has his right 
to go to the court and get out of it the same as I go up to court here 
and try to get out of my ticket from a traffic violation. That, broadly, 
is it. 

Mr. Harris. How much time do you think it will require to recon- 
sider this matter ? 

Mr. Wesster. I know that we are trying to get it back up to that 
committee as fast as we can. I do not know what the status of it is. I 
cannot give it to you, sir; I am sorry. We are working on it and I 
would like to see it just as soon as possible myself, and I will take the 
responsibility. 

Mr. Harris. Can we not have it in the next few days, weeks, or 
months? 





COMMUNICATIONS ACT AMENDMENTS 143 


Mr. Wesster. I will go back and see if we cannot get that in the next 
few weeks back to the Senate. 

Mr. Harris. We are holding hearing on these proposals here. We 
want it here in the House. 

Mr. Wesster. Would you like to have a hearing on this phase of it ? 

Mr. Harris. We are having a hearing on this phase of itnow. We 
have set all of these bills for hearing and this is all going to be in- 
cluded in the hearings that will be printed. 

Mr. Wesster. Well, I am sorry, sir. Personally, I did not know 
that this bill was on the schedule. I can give you the substance of the 
reasons behind it. 

Mr. Harris. It has been here since April 18, 1955. 

Mr. Wotverton. Has any report come from the Department ? 

Mr. Harris. We have a letter from the Federal Communications 
Commission on it. Of course, they recommend the legislation, but in 
view of what has happened in connection with the hearings over on 
the other side of the Capitol, they are endeavoring to revise it. 

Mr. Wesstrr. There were violent objections — at that hearing and 
the committee there that day simply handed it back and said, “You 
have to get together with our staff and these people that object and 
see if you can rewrite it so that it will be satisfactory to all concerned,” 
and our staff is doing that today. 

Mr. Harris. We would like to have the benefit of any suggested 
revisions, together with a statement as to what is proposed and the 
position of the Commission, so that it can go in the record for attention 
when we are considering all of these bills before us. 

Mr. Wesster. Yes, sir. 

Mr. Wotverton. How many members were present at the Senate 
hearing when the violent objections were registered / 

Mr. Wenster. Commissioners? 

Mr. Wotverton. No; how many were present of the Senate com- 
mittee when these violent objections were submitted ? 

Mr. Wesster. If I remember correctly, there was the chairman of 
the subcommittee, who was the only one present. 

Mr. Worverton. That is running true to form, then. 

Mr. Hinsuaw. Mr. Chairman, I might point out that the Commu- 
nications Act amendments were, I believe, entirely rewritten in the 
House last time, and the distinguished gentleman. from New Jersey 
was the chairman of the committee at that point, and I think that the 
House may have taken an entirely different position from that of the 
Senate on these matters, and I think that is something that should 
be worked out in conference between the House and Senate and not 
have you work it out with the Senate staff. 

Mr. Wesster. I am perfectly willing to testify right now. I think 
[ have given you the reason. 

Mr. Harris. We have a communication here which was submitted 
by the Commission to the Speaker, March 8, 1955, in which this bill 
was recommended. It is a rather lengthy communication, ex- 
plaining it. 

Obviously, from what has been said, the Commission wishes to take 
a little different position than this letter indicates. 

What we would like to have for the record in connection with this 
problem is any suggested revisions that you might have, together with 
your comments for the benefit of the committee. 
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Mr. Wesster. Yes, sir. 

Mr. Harris. We have a communication here from the Commission. 
dated January 25, 1956. I think we will have both of these included 
in the record so we can have a complete record of this matter here, 
and the background history of it. 


As‘a result of these hearings in the Senate, the Commission is now extensively 
revising the proposal with respect to the authority to impose monetary for- 
feitures. It is expected that this revision will be forwarded to the House and 
Senate committees in the near future, 


So we will look forward to receiving that additional report and it 
will be included in the record. 
(The information referred to follows :) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington D. C., March 7, 1956. 
Hon. Oren Harris, 
Chairman, Subcommittee on Transportation and Communications, Committees 
on Interstate and Foreign Commerce, Washington, D. C. 

DEAR CONGRESSMAN Harris: This is with further reference to H. R. 5613, a bill 
to amend the Communications Act of 1934 to provide for monetary forfeitures in 
ease of violations of the Commission’s rules and regulations relating to radio 
stations other than broadcast stations. 

In the Commission’s letter to you of January 25, 1956, we informed you that 
we were revising our proposal with respect to monetary forfeitures in light of the 
hearings that had been held in the Senate on S. 1549, a bill similar to H. R. 5613. 
The revision of this proposal has been completed and we wish to submit it for 
your consideration. 

Enclosed is suggested new language and a memorandum explaining in detail 
the modifications proposed. While the memorandum and the new language 
refer to S. 1549, they are equally applicable to H. R. 5613. The principal modi- 
fications proposed are: 

1. Liability for monetary forfeitures would be limited to a few violations that 
have a substantial and adverse effect on the communications of other licensees 
or are directly related to safety of life or property rather than extending to 
violations of all of the Commission’s rules and regulations. 

2. The violations to which the sanction would be applicable are specifically 
spelled out in the language of the proposed statute; e. g., unauthorized use of 
distress frequencies, failure to attenuate spurious emissions, failure to identify 
stations properly, operation of station by a person not holding the proper class 
of operator license. 

3. The revised language provides for the sending of a notice of apparent li- 
ability and an opportunity to present a defense before the sanction is imposed. 

The Commission very much appreciates your cooperation and interest in con- 
nection with this important legislation, and we hope that the revised proposal 
will receive prompt and favorable action by your subcommittee. We will be 
pleased to furnish any additional information or assistance that your subcom- 
mittee may desire. 

By direction of the Commission: 

Grorce C. McConNAUGHEY, Chairman. 


MEMORANDUM OF FEDERAL COMMUNICATIONS COMMISSION CONCERNING PROPOSAL 
To Mopiry 8. 1549 


S. 1549 was introduced at the request of the Commission and formed a part 
of the Commission’s legislative program. During the hearings which were held 
on this bill by your subcommittee, various objections to the proposal were ex- 
pressed both by members of the subcommittee and witnesses who appeared before 
it. The Commission has given very serious and careful consideration to the ob- 
jections which have been expressed, and we wish to submit the following addi- 
tional comments to your subcommittee as well as a modification of the bill which 
you now have under consideration. 

Before discussing the proposed modifications to the bill, the Commission be- 
lieves it would be helpful to summarize the factual situation which prompted 
the submission of the proposal for monetary forfeitures. Since the end of World 
War II the Commission has been faced with a meteoric growth in the nonbroad- 
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cast radio services. Illustrative of this growth is the fact that the number of sta- 
tions in the Safety and Special Radio Services alone has more than doubled since 
1949, and there are now more than 300,000 stations in such services. It is also 
significant that in a great many instances radio is not the principal business of the 
licensee, but is merely an adjunct to his regular business activity. Such licensees 
have been found less likely to appreciate the necessity for complying with the 
Commission’s rules. This has resulted in a steadily increasing number of viola- 
tions of the Commission’s rules by stations in these services. 

To a large extent these violations have been, on an individual basis, relatively 
minor in nature. However, the cumulative effect of these thousands of violations 
has been to impair the orderly use of the radio spectrum, and in certain services, 
such as the marine service, to create a definite menace to the safety of life and 
property. 

The Commission has found that its existing sanctions are inadequate to handle 
the situation which confronts it. These existing sanctions, such as criminal pen- 
alties, revocation of licenses and issuance of cease and desist orders are normally 
too drastic for the relatively minor types of offenses involved, and too cumber- 
some and time-consuming considering the multitude of violations that occur. 
In aggravated cases these more drastic sanctions are, of course, available for use. 
However, the Commission is reluctant in any event to take action which will re- 
sult in depriving a licensee of radio when it is being used for safety purposes, 
such as on an aircraft or a ship. 

It is our opinion that the imposition of a small monetary forfeiture is the 
type of sanction which is particularly appropriate to handle the multitude of 
minor violations with which we are confronted. Such forfeitures can be imposed 
promptly, and we believe that they will be effective in impressing upon licensees 
the need for strict compliance with the Commission’s rules. Congress has rec- 
ognized the need for this type of authority and has given it to various Govern- 
ment agencies. Thus, Congress has made a broad provision for civil penalties for 
violations of the Civil Aeronautics Act and certain regulations issued under that 
act (49 U S. C. see. 621). And see, also, 8 U. 8. C. section 1321 et seq. (aliens and 
nationality) ; 46 U. S. C. section 526 (0) and (p) (motorboats) ; 49 U. S. C. section 
181 (b) (aircraft) ; 49 U. S. C. section 322 (h) (motor carriers) ; and 49 U. S. C. 
section 621 (inland waterways and air carriers). Moreover, Congress has already 
given such authority to this Commission, with respect to those ships which are 
required to carry radio equipment pursuant to the provisions of part II of title III 
of the Communications Act of 1934. 

The Commission has given careful consideration to the criticism leveled at its 
original proposal because of the fact that it applied to violations of all of its rules 
and regulations. We believe that this criticism can be obviated while still meet- 
ing the need for effective enforcement of the Commission’s rules. Thus, the re- 
vised proposal would give the Commission authority to impose monetary forfei- 
tures only with respect to specified offenses which are all clearly enumerated in 
the statute. The statute itself will readily apprise any radio licensee or operator 
of the precise violations which will result in liability for a forfeiture. These 
specific offenses are all directly related to the actual operation of the radio sta- 
tions and encompass those violations which could result in serious danger to life 
and property. 

There have also been various criticisms of the procedural aspects of the Com- 
mission’s proposal, particularly of the fact that there was no provision for notice 
to the violator prior to the time he becomes liable for the forfeiture. Therefore, 
it is proposed that the statue specifically provide that no one shall become liable 
for a forfeiture until he has been notified in writing of apparent liability for the 
forfeiture and been given an opportunity, either in writing or at an informal con- 
ference, to show why he should not be liable for the forfeiture. 

It is believed that it would be helpful to a thorough understanding of the 
Commission’s proposal to set forth the procedure which the Commission intends 
to follow if this legislation is enacted. 

If an apparent violation of one of the rules encompassed by this legislation 
is discovered by one of the Commission’s field personnel (who are employees 
of the Field Engineering and Monitoring Bureau), a written notice of apparent 
liability for a forfeiture will be given in person or sent by registered mail to 
the person who appears to have committed the violation and to the licensee of 
the station involved. This notice will inform the recipient of the reasons why it 
appears he is subject to the penalty, and advise him that he has the right to 
file a written statement. 

In setting forth the reasons why he is not liable for the penalty, or if liable, 
why it should be remitted or mitigated. The recipient of the notice would also 
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be advised that he could request a conference with the Commission’s regional 
manager or engineer in charge of the nearest field office of the Commission’s 
Field Engineering and Monitoring Bureau. Any written defense or request for 
remittance or mitigation of the forfeiture, together with the report of any con- 
ference that might be held, would be reviewed by the Chief of the Safety and 
Special Radio Services Bureau or the Chief of the Common Carrier Bureau 
(depending on the particular radio service involved), who would have authority 
to decide if the person is liable for the forfeiture and if remission or mitigation 
of the forfeiture is justified. After being informed by registered mail of the 
action of the Bureau Chief, the violator would have the right to request the 
full Commission to review the action of the Bureau Chief (see sec. 5 (d) of the 
Communications Act). Upon such review, the Commission would have full 
authority to affirm, reverse or alter the decision of the Bureau Chief. 

If, after the Commission’s decision, the violator did not pay the amount finally 
assessed within 30 days, the case would be referred to the local United States 
Attorney to institute suit in a United States district court to recover the full 
amount of the statutory forfeiture. In any such suit, there would be a trial 
de novo of the case. 

This procedure makes clear that notice would be given before anyone could 
become liable for a forfeiture, and that one individual or even one bureau of 
the Commission would not function as “policeman, prosecutor, and judge.” 
Moreover, there would be available an appeal to the full Commission before 
any payment would have to be made and the full Commission would have com- 
plete authority to review all of the facts and make proper disposition of the case. 
If the violator continued to dispute the Commission’s finding of liability for a 
forfeiture, he would be entitled to a full evidentiary hearing by a court. It is 
the Commission’s considered opinion that these procedures provide maximum 
safeguards against any possible abuses in implementing the proposed sanction, 
and obviate the fears that were expressed concerning the possibilities of arbitrary 
action. 

There has also been certain criticism of the fact that the bill provides that 
the forfeiture shall be “in addition to any other penalty prescribed by law.” 
This provision has been included, however, in order to be consistent with the 
existing forfeiture provisions of the Communications Act. Thus, Congress 
has provided that the forfeiture prescribed by section 364 of the act shall be “in 
addition to the penalties and forfeitures provided by title V of this act.” More- 
over, section 501 imposes criminal penalties for violations of the Communications 
Act for which no penalty “other than a forfeiture is provided.” As a matter of 
administrative policy the Commission has not and would not, except for most 
compelling reasons, impose a monetary forfeiture and also seek criminal sanc- 
tions for the same violation. However, if Congress determines as a matter of 
policy that this proposed section should require the Commission to elect in any 
given case whether to proceed by way of monetary forfeiture or criminal sanction, 
the Commission would have no objection to having such a requirement written 
into the proposed amendment. In no event, however, do we believe that either the 
imposition of a monetary forfeiture or criminal prosecution should preclude 
the Commission from considering the violation in connection with its licensing 
function, e. g., in renewal or revocation proceedings. For a violation or a series 
of violations may raise serious questions concerning a person’s qualifications to 
continue as a licensee. 

Finally, the Commission wishes to reiterate as forcefully as possible its view 
that the requested authority is urgently needed to cope with a dangerous situa- 
tion that is steadily growing worse. Moreover, we believe that the revised pro- 
posal, narrower in scope and specific in application, coupled with the procedural 
safeguards which we have outlined minimizes any possibility of abuse. 


Proposed revision of 8. 1548 

(1) Strike out the heading of section 508 of the Communications Act and in- 
sert in lieu thereof “Forfeiture in cases of rebates and offsets and of violations of 
rules and regulations.” 

(2) Redesignate section 503 as section 503(a) and add the following: 

“(b) Where any radio station, other than licensed radio stations in the broad- 
on service or stations governed by the provisions of part II of title III of this 
Act— 

(1) is operated by any person not holding a valid radio operator license 
or permit of the class prescribed in the rules and regulations of the Com- 
mission for the operation of such station ; 
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(2) is operated without identifying the station at the times and in the 
manner prescribed in the rules and regulations of the Commission ; 

(3) transmits any false call sign ; I 

(4) is operated on a frequency not authorized for use by such station ; 

(5) transmits unauthorized communications on any frequency designated 
as a distress or calling frequency in the rules and regulations of the Com- 
mission ; 

(6) interferes with any distress call or distress communication ; 

(7) fails to attenuate spurious emissions to the extent required by the 
rules and regulations of the Commission ; 

(8) is operated with effective radiated power in excess of that authorized ; 

(9) renders a communication service not authorized for the particular 
station ; 

(10) is operated with a type of emission not authorized ; 

(11) is operated with transmitting equipment other than that authorized; 

The person or persons operating such station and the licensee of the station 
shall, in addition to any other penalty prescribed by law, each forfeit to the 
United States the sum of $100.00. 

(c) No person shall become liable for the forfeitures provided for in this 
section except after he has received written notice in person or the Commis- 
sion has sent him written notice by registered mail at his last knowm address, 
setting forth the facts which indicated apparent liability, and he has had an op- 
portunity to show cause in writing why he should not be held liable. Upon re- 
quest of the person notified of apparent liability, he shall be afforded an oppor- 
tunity for a personal interview with an official of the Commission at the district 
or regional office of the Commission nearest to the person's place of residence. 

(8) In section 504 (b) strike out “and section 507” and insert in lieu thereof 
“section 503 (b), and section 507.” 

Mr. Wepsster. I apologize, sir, for not knowing more about this. 

I was under the impression, and I guess I got it from somebody tell- 
ing me about that letter, that it would not come up. 

Mr. Harris. That is perfectly all right, just so we understand what 
it 1s. 

Mr. Wesster. I agree with you. 

This, to me, is a very important bill and I would like to see the 
philosophy of this enacted because I am very much concerned. 

Mr. Harris. I assume that is the attitude of the entire Commission 
in submitting the proposed legislation ? 

Mr. Wesster. It certainly is. 

I have taken some personal interest in this enforcement problem. 
and I personally want to see it through also. 

Mr. Harris. We will be looking forward to getting this additional 
information in the next few days. 

Finally, we have H. R. 6631. 

Are you prepared to testify ? 

I might say that, as I understand, this is a bill that is sponsored by 
the Judicial Conference of the United States judges; is that not true? 
_ Mr. Baxer. That is the bill on which I was scheduled to testify. It 
is a companion bill and a duplication of Senate bill 2128. It was pro- 
posed by the Judicial Conference. 

It affects, to a rather small degree—— 

Mr. Fiynrt. Is that the Judicial Conference that is composed of the 
senior circuit judge and has no connection, except on a higher echelon; 
with the judicial conferences held within the circuits? 

Mr. Baker. That is correct. 

Mr. Harris. You may proceed. 

Mr. Baker. We have submitted our comments to the committee and 
I assume they will be made a part of the record. They were submitted 
as a duplicate of what was submitted to the Senate and they apply 
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equally to the bill which is identical to that introduced in the Senate. 

As the committee may know, two provisions of the Communica- 
tions Act relate to the appeal of orders of the Federal Communica- 
tions Commission, section 402 (a) and 402 (b). Section 402 (a) 
cases are handled in accordance with the Judicial Review Act of 1950, 

There is a difference between the two procedures, in that under sec- 
tion 402 (b) there is a requirement of a specific period of time of notice 
before interlocutory action can be taken by a court. 

The Judicial Review Act has a mandatory 5-day period of notice 
required to the Communications Commission and to the district at- 
torney. 

The Judicial Conference has proposed to eliminate that mandatory 
5-day period and substitute instead “after reasonable notice.” 

It has been our experience with the various courts that there may 
be times when it is desirable for them to be in a position to act in less 
than 5 days, and certainly we cannot complain if we are given reason- 
able notice and an opportunity to appear. 

So the Commission has no objection to the adoption of this amend- 
ment which was proposed by the Judicial Conference. 

Mr. Harris. Thank you very much. 

There is one on which there seems to be apparently agreement. 
Were there any questions ? 

I might note that we have a letter addressed to the chairman of the 
committee, Mr. Priest, from Mr. Henry T. Chandler, director of Ad- 
ministrative Office of the United States Courts, advising that Circuit 
Judge Albert B. Maris, chairman of the Committee of the Judicial 
Conference, which recommended this bill, is out of the country at the 
present time and desires an opportunity to make a statement, I believe. 
He desires to appear at a later date. 

Of course, that privilege will be granted. 

Does that conclude your presentation ? 

Mr. Baxer. That concludes what I had to say. 

Mr. Harris. Does the Commission have any further recommenda- 
tions with reference to the changes to the Communications Act of 1934? 

Mr. Baxer. I do not think there are. However, as you recall, you 
stated yesterday that you wanted some comments in relation to the 
resolution introduced by this committee with relation to the tall 
towers, and Commissioner Lee is available here to comment on that, sir. 

Mr. Harrts. I am aware of that. 

Yesterday I did announce that Mr. Salant, of the Columbia Broad- 
casting System, would be permitted to testify today. 

We have consumed the greater part of the morning already. I am 
advised that he must leave the city today and I am fearful, if we get 
into this other matter, that it will take longer than time will permit. 

Mr. Salant, how much time will you require ? 

Mr. Satant. Sir, I am afraid that this is an important bill to us, 
and if necessary, I can stay over if it suits your convenience. 

Mr. Harris. We do not want to inconvenience anyone any more than 
we can possibly help. We would like an opportunity to get the Com- 
mission and the staff present back to their duties downtown. 

We have been highly critical on occasions heretofore about their not 
deciding certain cases and performing certain duties and responsibili- 
ties within a certain time, and we are not going to hold them here any 
longer than we have to. 
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Mr. Satant. I would hate to interfere with their expedition, sir. 

Mr. Harris. If that is permissible with you then, Mr. Commissioner, 
we would be glad to have you come around and we will take up this 
matter of towers. 

Mr. Lee. Mr. Chairman, the Commission submitted comments 
adopted April 6, 1955. I will not burden you with reading those 
again. I would like to submit them for the record. 

Mr. Harris. This is House Joint Resolution 138 and 139? 

Mr. Lez. That is right, sir. 

That would, in effect, limit by legislation the height of radio towers. 

Mr. Harris. Yes... 

That information will be made a part of the record. 

(The information referred to was inserted with the report of the 
Commission on this legislation. ) 

Mr. Ler. We felt that existing procedures, since the industry itself 
was participating—that is, the aviation industry, had worked rather 
well. 

Further, we felt that since we recognized that a problem was in 
existence and had taken it up through the Air Coordinating Commit- 
tee, that perhaps further consideration of legislation of this type might 
be deferred pending the conclusion of these hearings. 

Now, this particular committee was chaired by myself and the Ad- 
ministrator of the CAA. The Chairmen there were known as Lee 
and Lee at that time. 

We set up a subcommittee of experts, we had numerous meetings, 
we spent a great deal of time on it, and I am prepared to say that I 
learned a great deal and I think the aviation people did, too. 

As far as I am concerned, I would recognize the problem. I took 
rides in airplanes and when you look at these very tall structures and 
you are in a plane, you can understand that there is a problem. If you 
do not see it and you know it should be there, it is a matter of concern. 

On the other hand, I think that the aviation people learned that 
through our processes, or, rather, because of our processes, it would 
be very difficult for us to turn down an application on the rather 
obscure reason that the tower is a “mental hazard,” which I think is 
the term generally used. 

Mr. Hinsuaw. It is a lot more than a mental hazard when somebody 
runs into it. 

Mr. Lee. I appreciate that but there have been relatively few ac- 
cidents on the high towers. 

As a matter of fact, only one which concerned a tower over 500 
feet that I know of. 

On the other hand, we have faced right up to it in several cases 
where the applicant comes in and he wants a tower. I think we have 
four cases in hearing—Enid, Okla.; Selma, Ala.; Peoria, Ill., and 
Roswell, N. Mex. He comes in with his application and says that he 
needs a tower of a certain height. He needs that tower because other- 
wise he cannot get the coverage that will support his station, and that 
will give service to the rural area that otherwise might not get it. 

In our processes, because of the Administrative Procedure Act, in a 
situation like that we cannot say, “You cannot have the tower because 
it is an air hazard.” 

In other words, we must be more specific and permit this applicant 
to appear in a hearing, which we have done in 3 or 4 cases, at which 
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time all the parties appear and in these cases the Department of De- 
fense appeared in opposition. 

The hearing examiner examines the facts and comes up with a 
conclusion. 

I believe there is only one case that is before the Commission at 
this point where the examiner recommended approval, and we have 
had oral argument on it and are currently considering it. 

We have reached some tentative agreements in this Air Coordinat- 
ing Subcommittee that, in effect, would require the Commission to 
take certain actions which we are currently studying. 

We, as a matter of fact, have a report that we both agreed to, and 
I will be glad to leave it here as indicating the areas of agreement 
that I agr eed to on behalf of the Commission as one member of it, 
making it clear that I could not bind the Commission to it but ] 

would be the advocate for it. 

All parties agreed that if we could do this, it would be a very fine 
thing. So we are currently struggling with that problem. 

Briefly, we have agreed that the Federal Communications Com- 
mission would initiate rulemaking which would require all towers 
in excess of 500 feet to be either grouped i in farm areas or placed on 
a single structure, and to require that these farm areas be so spaced 
in relation to each other as to present the least hazard to aviation. 

When we speak of farm areas, we are referring to what we call an- 
tenna farms. Actually, in our rules right now we encourage the use 
of antenna farms. 

I think probably one of the outstanding examples is Florida. There 
is one in Florida and one in New York where a particular area will 
house all the antennas so that aviation knows that all that is trouble- 
some is in one place. 

Mr. Fiynt. But how large an area would that be ? 

Mr. Ler. Well, it would depend on the height of the tower, Con- 
gressman, The guy wires come down at about a 90° angle, so it would 
be a matter of acres for, let’s say, a tower of three or four hundred 
feet. 

Mr. Hinsuaw. Hold everything. Your angles are a little bit off. 
Nothing comes down that way at a 90° angle. 

Mr. Lez. Forty-five—now, for us to require that, of course, raises 
some problems and at first blush you might say since perhaps 90 per- 
cent of the television allocations have already been made and the 
towers are up, perhaps this would not accomplish too much. 

On the other hand, we cannot foresee what the future might bring 
and it is doing the best we can. Now, how we do that is a problem. 

The first station, for example, in an area might be permitted to 
pick its site. He gets approval and so on from the aviation people. 
Then the subsequent applicants in some way must be forced to go on 
the same site, That raises problems of what rights does the original 
owner have, how much does he charge the fellow, and does he have to 
give it to him, and so on. 

Does he have to permit him, for example, to put the same antenna on 
the same tower ? 

One tower can serve a number of stations in many cases, We hope 
that we can do that, certainly I do, and I will be the advocate before 
the Commission on that. 

Mr. Douiiver. Mr. Chairman, may I make an inquiry ? 
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Mr. Harris. Yes. 

Mr. Doutiver. It is not proposed in this legislation that it be retro- 
active as to existing towers, is it? 

Mr. Ler. I think there is a provision there for examining that situa- 
tion at renewal time; is that not right? 

Mr. Hinsuaw. Yes. 

Mr. Wotverton. The words are used here “and shall not renew the 
license.” 

Mr. Lee. Unless we make an affirmative finding. 

Mr. Harris. Let us understand now what the resolution provides. 
[t provides: 

That the Federal Communications Commission shall not grant a license for 
the construction of a radio or a television station using an antenna tower ex- 
tending over 1,000 feet above the ground, and shall not renew the license for 
such a station, unless the Commission makes a special finding, after due con- 
sideration of the views and recommendations of the Department of Defense, 
the Civil Aeronautics Administration, the Air Coordinating Committee, and any 
other interested party, that such tower, due to being shielded by existing obstruc- 
tions, or for other reasons, is not a hazard to air navigation. 

Mr. Ler. That, in effect, is what we do now. 

As a matter of fact, we can go further because it is anything over 
500 feet in our rules and we do that through the mechanism of the 
air space subcommittee, which is the local regional group of all in- 
terested parties who, in almost every case that has come to the Com- 
mission, have agreed to work it out, and they say you have to move a 
few miles or it is a little high, and soon. They work it out and recom- 
mend to the Washington group. 

Recently, in these 3 or 4 cases that we have under hearing, the 
Washington group has voiced objections and they are presently in 
test. 

Mr. Harris. Presently where? 

Mr. Ler. They are presently in test; that is, they will be before us 
and presumably go to court. 

Mr. Dottiver. Is there any instance under the present law where 
you have required upon a renewal that a tower be moved to a different 
location? Has that ever occurred ¢ 

Mr. Ler. I know of no such case 

Mr. Dottiver. That is, has that issue ever been raised in a renewal 
case ¢ 

Mr. Ler. I am sure it has not. 

Mr. Dotaiver. Do you consider that you do have such power at the 
present time to require alteration or removal of tower or change the 
location as a preliminary, or a condition of renewing the license ? 

Mr. Ler. I believe that we do have such authority upon a finding 
that it would be in the public interest. 

I mean if some very important defense activity cropped up and they 
had to put the airport right at that partic ular place, it might be an 
example of where we would do it. 

It would, of course, be an awful hardship on the applicant. 

Mr. Dotiiver. Would not the constitutional limitation affecting 
private property for public use without compensation apply there / 
You would have to make some compensation ? 

Mr. Ler. I would assume so. 

Mr. Rogers. Would the gentleman yield ? 

Mr. Doriiver. Just a moment and I will finish. 
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That being the case, and considering that you do have that au- 
thority, what do these joint resolutions add or what does this proposal] 
add to the authority you already possess or claim you possess ? 

Mr. Ler. Actually, we are opposing the bill. We do not think it 
adds anything. 

We think our existing procedures are adequate, recognizing still 
that there is a problem and we are constantly working on it through 
these committees. 

Mr. Dottiver. I yield to Mr. Rogers. 

Mr. Rocers. What I was thinking about was what you were talk- 
ing about a moment ago. 

Compensation has to do more or less with the application itself. 
What you get from the approval of that application is more or less a 
privilege than it is a right? 

Mr. Lee. That is right. 

Mr. Rocers. Subject to revocation ¢ 

Mr. Ler. The act is very specific. 

This is a privilege for a time certain, and in these cases 3 years. 

Mr. Harris. Mr. Flynt ? 

Mr. Fiynt. Mr. Chairman, I want to follow through on a reading 
you made a few moments ago. 

As I understand this, and follow me on this, Mr. Commissioner, 
under present law you have the power to revoke, or rather, to refuse 
to renew, a license upon an affirmative finding that it is a hazard to 
air navigation. 

Under this proposed resolution, you would have to have an affirma- 
tive finding that it is not a hazard to air navigation before you can 
do it; is that not true? 

There is quite a bit of difference between the two. 

As I understand, this does give you considerable additional powers 
over and above what you have now ¢ 

Mr. Lee. Well, I consider that it might even be construed as being a 
little limiting. 

We have language in our act, 303 (q), that specifically requires us to 
make such finding and gives us authority to require certain markings 
and lightings on a tower to minimize whatever hazards there are. 

Mr. Harris. Will the gentleman yield ? 

Mr. Fiynt. Yes, sir. 

Mr. Harris. Is it not a fact, however, that under present law the 
Department of Defense or the CAA, if they make a recommendation 
against a particular tower going beyond 1,000 feet you do not have 
to concur in the recommendation ? 

Mr. Ler. That is correct, sir. 

The ultimate responsibility is ours. 

Mr. Harris. Yes. 

This would make it mandatory for you to consider their recom- 
mendations. 

Mr. Fiynt. May I interrupt to include something ? 

Mr. Harris. Yes. 

Mr. Fryntr. And the proposed amendment would prohibit them 
from renewing a license unless they have an affirmative approval by the 
Department of Defense, Civil Aeronautics Administration, Air Co- 
ordinating Committee, and any other interested parties. 


mM 
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Mr. Ler. I think the difficulty we would run into there is some 
kind of definition as to what a hazard is. I think we might require 
more than an opinion. 

We have to give applicants a hearing and reasons why we cannot do 
something. I do not know how well we would fare in court if we 
were arbitrary. 

Mr. Rogers. Will you yield ? 

Mr. Fiynt. Yes. 

Mr. Rogers. Is not the crux of this decision that this lifts your floor 
or ceiling, whichever you want to talk about, from 500 feet to 1,000 
feet ¢ 

Mr. Lee. Well, we would still have the provision in our rules, along 
with this legislation, that we have to consider air hazards. If all we 
had were this legislation, I think perhaps that would be true. 

Mr. Hinsuaw. Mr. Chairman? 

Mr. Harris. Mr. Flynt, are you finished ? 

Mr. Fiynvt. I would be glad to yield. 

Mr. Hinsuaw. No, you go ahead. 

Mr. Fiynt. Under existing law, you have a great deal more dis- 
cretion on the construction of a tower than you do on the renewal of 
a license with the existing tower, do you not? 

Mr. Ler. Yes, I think the burden of proof would perhaps shift. 

If we wanted to deny a renewal, we have to prove something. 

Mr. Fiynt. Then if this resolution were passed, the practical effect 
of it would be to give to the Federal Communications Commission the 
same broad powers of discretion in renewal of licenses for stations 
with existing towers that it now has in granting licenses for the con- 
struction of new towers ¢ 

Mr. Lee. I wonder if our general counsel could help me on that. 

Mr. Baxer. The act itself gives us the same power with respect to 
an application upon renewal as upon the initial application. 

From a practical standpoint, in the absence of a changed circum- 
stance affecting hazards to air navigation, to say that something which 
originally was not potentially a hazard to air navigation is now one 
would be difficult. 

Mr. Fiynt. Assuming that to be true, then a statement made a few 
minutes ago is not exactly in accord with that, because, as I read this 
language and compare it with what I assume to be the existing law, 
you have to have an affirmative finding that it is a hazard to air navi- 
gation under existing law before you can refuse under the act to renew 
a license. 

This, as I construe it, would change it and make it just exactly the 
opposite, that you would have to have an affirmative finding that it is 
not a hazard to air navigation before you could renew the license. 

Mr. Baxer. I think that is correct to the extent, of course, that there 
is a rather fine line as to whether burden of proof makes a lot of differ- 
ence, but that is substantially correct, that you would have to have 
evidence in the record on which you could base a finding that some- 
thing is a hazard to air navigation to now deny either a renewal or 
grant. : . 

Under the proposed law, you would have to have affirmative evidence 
in the record on which to base a finding that it is not a hazard, and I 
submit that would be more difficult to attain. 

Mr. Harris. Mr. Hinshaw ? 
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Mr. Hinsuaw. I think that the whole subject here is getting down 
into some fine legal technicalities that have nothing to do with the case. 
The case is that the Commission was on the point of allowing the 
construction of a number of towers, even as high as 2,500 and 3,000 
feet ; is that not correct ? 

Mr. Ler. I think 2,000. 

Mr. Hinsuaw. 2,500, I understood was to be the highest applica- 
tion—— 

Mr. Lez. There might be. 

Mr. Hrnsnaw. That had been considered up to that time but there 
is not limit, no practical limit whatsoever as to the height of a tower 
that the Commission might grant a construction permit for; is that 
correct ¢ 

Mr. Ler. I think that is correct. 

Mr. Hinsuaw. And that the Commission had on numbers of differ- 
ent occasions granted construction permits for towers that directly 
were in the pathway of landing and takeoff of aircraft from existing 
airports ? 

Mr. Ler. I do not believe that is quite accurate. In every case I 
believe we had the full concurrence of all interested parties. 

Mr. Hinsuaw. I wish somebody would go out to Teeterboro Air- 
port and try to come in some time in cloudy weather when the ceiling 
was down to 200 feet, and see if you did not hit a tower, because you 
have to be awfully careful. 

Mr. Ler. We have had the concurrence of the airspace subcommittee 
in every case that we have granted. If we make an exception, it will 
be on this hearing case. 

Mr. Hinsnaw. You mean it has been unanimous in each case ? 

Mr. Ler. That is right. 

Mr. Hinsuaw. What about that case you were just mentioning 
where the Department of Defense was in opposition ? 

Mr. Lee. We have not granted that application yet. 

I say that would be the exception if we grant. 

Mr. Hinsuaw. I would say it would be the exception. I do not 
think you should be permitted to grant it if the Department of De- 
fense objects. 

Mr. Ler. We have gone through hearings and oral arguments on it. 

Mr. HinsHaw. I do not mean aside from the hearing and oral 
argument. 

If the Department of Defense says you should not and that that 
would be a hazard to navigation of airspace, I think that definitely 
the Commission should not grant it or be permitted to grant it. 

Mr. Ler. I think it would be giving a great deal of responsibility to 
them. 

Mr. Hinsnaw. They have all kinds of responsibility now. 

Mr. Lex. For something that I feel in the past has certainly worked 
out on a compromise basis. I would not hesitate to say that maybe 
there should be some limit if we cannot work something out, but I do 
feel that our procedures have been working quite well and everyone 
is conscious of the fact that there are calculated risks in all of these 
things. 

You have to measure aviation against television. 

Mr. Hinsuaw. Well, of course, my friend, television is a convenience 
to the public and not a necessity, whereas the navigation of the air- 
space by military aircraft is a necessity. 
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Mr. Ler. Well, I think that in television you find some pretty essen- 
tial services now, even in defense. 

Mr. Hinsuaw. That cannot be given by several towers of less than 
2,500 feet ? 

Mr. Leer. It is true that you could cover the Nation very adequately 
with relatively small towers if you could find the communities that 
could support it. 

This is a matter of economics. You cannot put up a station where 
vou do not get advertising support to pay for it. I suppose an average 
might be $500,000 to put up a tower and transmitter, and they have to 
put them up near urban centers and high enough to get the rural 
coverage. 

Mr. Hinsnaw. Mr. Chairman, the Federal Government has pre- 
empted, practically preempted, the use of all airspace above 500 feet 
above the terrain. I would say that all of the agencies of the Govern- 
ment that have the duty of either regulating or using that space should 
have a say as to what should go into that space. 

Mr. Ler. I certainly cannot t quarrel with that. 

Mr. Hrysuaw. We have in the Federal Airports Act that the city 
or town or community should have certain rights in connection wit 
the airspace around airports, to permit the landing and taking off of 
aircraft, and so on. 

It seems to me that these matters should be worked out by unani- 
mous agreement as between the various agencies concerned in the 
matter, and not be simply the single decision of the Commission, this 
one Commission, the Federal Communications Commission. 

I think that we should go into that matter quite thoroughly, and I 
um sure Mr. Harris, the chairman, who also has a resolution, because 
he has House Joint Resolution 138 and I have House Joint Resolution 
139 on this subject, will give that matter very careful hearing. 

Mr. Harris. I think it should be noted for the record that the com- 
ments of the Federal Communications Commission on House Joint 
Resolutions 138 and 139 which we have were adopted by the Commis- 
sion, April 6, 1955. 

Mr. Harris. At the same time, I have the report of the Air Coordi- 
nating Committee, dated October 5, 1955, which is the initial report 
of the Joint Industry-Government Tall Structures Committee. 

[ think it would be helpful if this initial report were likewise in- 
cluded in the record at this time. 

Now, the statement says: 

A more detailed final report based upon these agreements referred to will be 
issued by the JIGTSC within approximately 60 days. 

That is dated October 5, 1955, and of course it has been a lot longer 
than 60 days since then. 

Do you know why we have not heard from them ? 

(The information referred to follows :) 


{Air Coordinating Committee, Washington, D. C., immediate, October 5, 1955] 


INITIAL REPORT OF JOINT INDUSTRY-GOVERNMENT TALL STRUCTURES COM MITTEE 
ISSUED 


At its meeting held on January 13, 1955, the Air Coordinating Committee estab- 
lished a joint industry-Government committee to investigate the issues involved 
in the joint use of airspace by the aviation and broadcast industries, and to recom- 
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mend appropriate action which would establish the position of the Federal Goy- 
ernment in this matter. 

The JIGTSC, at its meeting held on October 3, 1955, agreed to the findings 
contained in attachment A hereto. The representative of the National Associa- 
tion of Radio and Television Broadcasters abstained (statement attached), how- 
ever, pending consideration of the text of attachment A by the NARTB Board of 
Directors sometime in January of 1956. 

A more detailed final report based upon these agreements will be issued by 
the JIGTSC within approximately 60 days. 


ATTACHMENT A 


The JIGTSC approved the following findings on October 3, 1955: 


“aA, MULTIPLE ANTENNAS AND TOWER ‘FARMS’ 


“The adoption of the single structure multiple antenna, and/or antenna tower 
‘farm’ concept for radio and television transmitting antennas is necessary in 
order to compromise the conflict of interest between the aviation and broadcast 
industries. 


“TI. Control of transmitting towers 


“The FCC has the authority to require radio and television transmitting anten- 
nas to be placed in ‘farm’ areas or to require the use of multiple antennas on a 
single supporting structure if the record shows that such action will be in the 
public interest, convenience, and necessity. Obviously there are some types of 
towers which would be excepted, as for example, towers along a petroleum line or 
towers for microwave transmission. 

“The committee should request the FCC to initiate rulemaking to require that 
any application for a transmitting tower in excess of 500 feet in height above the 
ground should not only be reviewed by the ACC airspace panel to determine the 
aeronautical hazards involved, but should also be subjected to proof by the appli- 
cant as to why his tower could not be located in a ‘farm’ area or his antenna could 
not be located on an existing structure. The proposed rulemaking should include 
a requirement not only that all towers in excess of 500 feet in height should be 
either grouped in ‘farm’ areas or placed on a single structure, but also that ‘farm’ 
areas should be so spaced in relation to each other as to present the least hazard to 
aviation. 

The committee recommends the location of all transmitting towers, Government 
and non-Government, regardless of height, in antenna farms wherever possible. 
However, this recommendation should not be interpreted as derogating FCC part 
17 or CAA TSO-N18 except as may be necessary to implement the criteria which 
will be developed under section E of this paper. 


“IT. Control of receiving antenna towers 

“Since the FCC does not have authority to control the erection of receiving an- 
tenna towers, except where such receiving antenna is on the same tower as a 
transmitting antenna (as in a microwave system), legislation should be requested 
which would control the installation, height, and location of receiving antenna 
towers. Such legislation should not provide any more stringent restrictions on 
receiving antennas than on transmitting antenas, and should be developed and 
coordinated within the ACC structure. 

“In the event that the FCC should not desire to control receiving antenna towers 
under such legislation, there would be no objection to a move on the part of the 
Federal agencies concerned to have similar authority vested in some other agency, 
either at Federal, or possibly State, level. 

“The object of such legislation would be to have the same criteria and principles 
apply to all tower structures. Such legislation should be sought by the FCC, with 
support of other interested agencies. 


“RB. CONTROL OF STRUCTURES OTHER THAN ANTENNA TOWERS 


“IT. Aviation viewpoint 

“Appropriate legislation should be drafted to cover the erection, location, and 
height of other obstructions to aviation. Such legislation should be sought by the 
Department of Commerce, with the support of other interested agencies, 
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“c, CONTROL OF UNUSED OR ABANDONED TOWERS 


“FCC authority to control the lighting, marking, or removal of unused or aban- 
doned towers is not clear except where the person involved is a licensee of another 
station(s). This question is presently under consideration in the Commission, 
Accordingly, the FCC should require the removal or appropriate marking and 
lighting of unused or abandoned towers if such authority exists, and if such au- 
thority does not exist, the FCC should seek appropriate legislation to attain this 
objective, 

D. ADDITIONAL LIGHTING AND MARKING 


“(See also attachment B—Ectract, TD minutes, sixth meeting, 1955) 


“Full cooperation between the television and aviation industries toward im- 
provement in the lighting and marking of radio and television antenna towers is 
assured and is in the initial stages of implementation in the ACC structure. 


‘®. ORITERIA FOR DETERMINING HEIGHT AND LOCATION 


“The committee agrees in principle to the objectives set forth in (@), (0), 
(c), and (d) below; 
(a) To provide protection for low altitude intercity air routes; 
“(b) To provide additional protection for high density air traffic areas, 
present and forecast ; 
“(c) To provide increased protection for airways and much used ‘flyways’ ; 
“(d) To provide additional protection for areas in the vicinity of airports. 
“The committee agrees that criteria will be developed jointly which will afford 
additional protection for the areas specified in (@), (0), (ec), and (d) above. This 
criteria, in addition to being necessary to accomplish the desired objectives, will 
serve as the guide to television and aviation interests in their consideration of 
mutual problems in the field. 
“The working group expects that the criteria which will finally be agreed upon 
will satisfactorily limit the height of towers in accordance with the above 
principles. 


“It is recognized that regardless of strict application of the foregoing principles 
and the criteria to be developed, certain applicants may in the future seek to 
erect towers of unreasonable heights in spite of sound engineering advice to the 
contrary. If and when such situations arise, the television interest are agreeable 
te consideration of additional means of control. 


“F, IMPROVING AIRSPACE PANEL PROCEDURES 


“After having reached a conclusion based solely on technical aviation consider- 
ations that a certain tower as proposed would be a hazard, the airspace panel 
should then determine whether or not the tower can be moved or shortened or 
whether aviation concessions can be made. At this point in its deliberation it 
will obviously be necessary for ASP to consider the direct cost of some physical 
relocation either on the part of television or aviation, in order that it may deter- 
mine whether the economic burden should rest with television or aviation in- 
terests. In such cases, the airspace panel should not limit its consideration of 
antenna tower proposal solely to the question of aviation hazards involved, but 
should continue its present practice of considering economic and other facturs 
in reaching a compromise mutually satisfactory to both television and aviation. 

“It is agreed by aviation interests that radio and television antenna towers in 
excess of 1,000 feet above the ground are, per se, considered to be unwarranted 
hazards (obstructions, menaces, etc.) to air navigation. However, under certain 
conditions antenna towers in excess of 1,000 feet above the ground may be re- 
quired in the public interest, convenience, and necessity. In view of this, on all 
proposals considered by the airspace panel which would require towers in excess 
of 500 feet above the ground, the applicant should present complete justifica- 
tion, excluding all economic considerations except the direct costs of physical re- 
location. If the applicant fails to submit justification to the airspace panel, the 
panel will consider the application only from the aeronautical hazard perspective. 

“ACC coordination and cooperation should be maintained with State and local 
officials, who will be afforded opportunity to appear and present information 
with respect to State laws and local ordinances relating specifically to obstruc- 
tions to air navigation. 
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“In addition, the airspace panel may wish the applicant to cite the particular 
page and paragraph of any FCC rule to which he may allude as an FCC re- 
quirement. 

“The FCC will, insofar as practical, provide additional engineering and tech- 
nical assistance at airspace meetings, beginning in the near future. 


“G. BOOSTER AND SATELLITE STATIONS 


“While the use of booster and satellite stations may in specific instances serve 
to resolve conflicts between the television and aviation industries, it is generally 
agreed that their use does not offer a satisfactory solution to the problem of 
broad area coverage.” 


ATTACHMENT B 


Excerpt from Technical Division minutes, sixth meeting, 1955, September 7, 
1955 : F 


“DISCUSSION 


“Mr. Froman, speaking generally to the paper [ACC 59/10.12], apprised the 
Division of the interest the broadcast people have in wanting to get this TV 
tower marking and lighting problem solved. The industry, he continued, 
is not only willing to proceed with trial applications but they have stated 
they will be happy to mark some of their own towers in accordance with 
the proposed standards in this paper, on an experimental basis, which 
will mean a savings to the Government of from $150,000 to $300,000. It 
is an established fact that the towers as they are presently marked 
are not always visible. He suggested that AGA should set up and monitor a pro- 
gram to remedy this situation, and that it do so in collaboration with the TV 
people and the FCC. 

“Messrs. Robert Kennedy and Prose Walker, representing the broadcast-tele- 
vision industries on the JIGTSC working group, confirmed that the aviation and 
the broadcast-television interests are in agreement relative to the broadcast-tele- 
vision industries’ role concerning the cost of experimental lighting and marking 
as set forth by Mr. Froman.” 


ATTACHMENT C 


STATEMENT OF NATIONAL ASSOCIATION OF RADIO AND TELEVISION BROADCASTERS 
REGARDING JIGTSC WorkKiINne Group REPORT DATED SEPTEMBER 15, 1955 


The National Association of Radio and Television Broadcasters has advised 
the Air Coordinating Committee that, for the reasons set forth below, it must 
seek the authorization of its board of directors before taking a position in re- 
gard to the proposed report dated September 15, 1955, and, therefore, it must 
abstain from voting at the present time. 

The association recognizes that there is an inherent conflict between the public 
interests requirements of broadcasters for high towers and the public interest 
requirements of the aviation industry for the proper safeguarding of obstruc- 
tions to prevent them from becoming hazards. Obviously, neither industry can 
expect to have its claim fully recognized at the expense of destroying the rights 
of the other. Therefore, a mutually acceptable method of reconciling these differ- 
ences is not only desirable but essential if the maximum public benefit is to be 
achieved. The association further recognizes that the Federal Communications 
Commission is the proper forum for the resolution of these differences since it is 
the final authority on the question of broadcast tower heights, For these reasons, 
a representative of the National Association of Radio and Television Broadcasters 
has participated in the work of this committee since its inception. 

The proposed report contains recommendations that are of extreme importance 
to the future of the broadcasting industry as a whole. The acceptance or the 
rejection of these recommendations, in whole or part, may also vitally affect 
the interests of individual broadcasters. A policy decision of this magnitude can 
only be made by the board of directors. The association representative has as- 
sumed that, once a concrete proposal had been formulated, each participating 
party would have the opportunity to report to its governing body and receive in- 
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structions before a final vote on the report would be requested. The next meet- 
ing of the National Association of Radio and Television Broadcasters’ board of 
directors will be in January and the entire question will be presented at that time. 

If any earlier action is required by the other parties, the association must re- 
gretfully abstain from voting with the express understanding that such abstention 
is not to be construed as either approval or disapproval of the proposed committee 
report, either in whole or in part. 

Mr. Lee. Our subcommittees are still working on many of these 
problems that have turned out to be more complex than we thought. 
For example, I think Mr. Hinshaw would be interested in this. 

One very real problem is the matter of abandoned towers. This 
television business is not all gold, contrary to what some people believe, 
and there are quite a number of stations who have gone off the air, 
something over 100. In some cases they are bankrupt, and here is a 
great big tower sticking up in the air and somebody has to pay the 
light bill to keep it lighted, for example, and no Government agency 
apparently has jurisdiction to require the lighting. 

That is one of the things we would like to consider, recommending 
perhaps to this committee some thought as to legislation, empowering 
some kind of control over the abandoned towers. 

Mr. Hate. Jurisdiction over what ? 

Mr. Ler. To remove the tower or even to require someone to con- 
tinue to pay for its lighting, because sometimes it is dependent on the 
location. It is more expensive to take it down than to put it up. 

If you are on a prairie, it is easy to knock it down, but I saw one in 
Bellville, Il., right in the middle of town. 

We did have one case where the licensee was bankrupt, I believe, 
and the power company wanted to know who was going to pay the 
bill. I think that was resolved just as a public interest question by 
the power company, and there is more than one power company just 
going ahead and keeping it lighted. 

Mr. Harris. That seems to be something that should be given con- 
sideration. 

Mr. Fiynt. Mr. Chairman ? 

Mr. Harris. Mr. Flynt. 

Mr. Fiynt. I would like to include this statement in the record, that 
there is a lot more involved in this thing than a question of legal 
technicalities. 

As I see it, it is a question of whether the law means what it says or 
whether the law should be construed, not according to what the law 
says but according to what certain individuals or commissions or 
courts think the law ought to say. 

Mr. Harrts. That is a very appropriate and clear statement, too. 

Mr. Hinsuaw. That is always true, Mr. Chairman, of the gentle- 
man who has made an excellent statement. 

Mr. Harris. This committee has legislative jurisdiction over civil 
aviation as well as the Federal Communications Commission. We are 
naturally interested in the public. The public is interested in both air 
transportation and radio and television service. 

We do not take in a position of trying to interfere with one service 
or the other. If there is a conflict of interests, somebody is going to 
have to resolve it. Certainly we want to be careful that neither of these 
great industries is injured by the act, not only of Congress but as a 
result of this committee action. 

Any further questions? 
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Mr. Rogers ? 

Mr. Rocers. What, Mr. Commissioner, are the primary or major 
benefits of height of the tower ? 

Mr. Lez. It is a matter of coverage. In most cases it is of bene- 
fit to rural areas. The higher you go the further out your signal goes. 
_ Mr. Rogers. Is that the only benefit, area coverage, as far as height 
is concerned ¢ 

Mr. Lez. That is right. 

Mr. Rogers. I just wanted the record to show it. 

Thank you, sir. 

Mr. Harris. Does that complete your statement, Commissioner Lee? 

Mr. Lee. Yes, Mr. Chairman. I am very glad to have been here. 
I would like to say that I was very pleased at the attitude of this sub- 
committee where we had the aviation interest and the radio and broad- 
cast interests, who have gotten together and are spending a lot of time, 
and I think both sides recognize the other fellow’s problem. 

Mr. Harris. We hope the interest manifested will be effective be- 
cause there are a lot of people in certain areas quite concerned about a 
television station in an adjoining area not being able to serve them 
because of certain limitations such as height of tower and so forth. 

On the other hand, there are people in aviation quite concerned 
about these towers constantly increasing in height, not only a thousand 
feet but you had them go to 1,200 and you have gotten 1,600, and I think 
you have application now for 1 for 2,200. 

Mr. Ler. 2,000. 

Mr. Harris. Whatever it is, these towers constantly keep going 
higher. Not only is commercial aviation affected, but the private 
flyers, and all aviation is affected and the number of planes flying 
around the country is increasing. 

Mr. Hinsuaw. The commercial aviation is affected of course but 
also the safety interests of the passengers in the plane. 

Mr. Harris. Of course, that is a fact. It will be the purpose of this 
committee to pursue this question further in order to be as effective 
as we can one way or the other. 

Thank you very much, Mr. Lee, and thanks to you, Commissioner 
Webster and the members of your staff. We appreciate having you 
here. 

Mr. Lee. Thank you, gentlemen. 

Mr. Harris. Mr. Bradford Ross, of the United States Independent 
Telephone Association, is here in the interests of H. R. 4939 and advises 
me that it will take him only a few minutes. 

Would you give your address for the record, please ? 


STATEMENT OF BRADFORD ROSS, COUNSEL, UNITED STATES INDE- 
PENDENT TELEPHONE ASSOCIATION, WASHINGTON, D. C. 


Mr. Ross. My address is 725 15th Street NW., Washington, D. C. 
I am counsel for the United States Independent Telephone Associa- 
tion. 

My statement relates to the proposed amendments to section 221 
(a) of the Communications Act as is proposed in H. R. 4939 before 
the committee. 

I appear on behalf of the United States Independent Telephone As- 
sociation, a trade organization representing the independent tele- 
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phone industry, an industry in which there are over 5,000 companies 
over the Nation independent of the Bell System. 

These independents operate over 814 million telephones in approxi- 
mately 11,000 cities, towns and communities serving approximately 
two-thirds of the geographical area of the country. 

These companies are located principally in suburban communities 
and rural areas, and obviously are for the most part small-business 
enterprises. In the aggregate they constitute a small portion of the 
telephone industry as compared to the Bell System. I want to em- 
phasize that the Bell System, as we all know, is dominant in the tele- 
phone industry. 

Mr. Harris. I think that is a foregone conclusion which needs little 
emphasis. 

Mr. Ross. The independent telephone industry owns about one-sixth 
of over 50 million telephones in service in the United States and from 
10 to 11 percent of approximately $16 billion plant investment in tele- 
phones. The remainder of the telephones ne plant investment is, of 
course, operated and owned by Bell System. 

Thus it may be seen that the American Telephone & Telegraph Co. 
owns and controls a very large proportion of the telephone business 
in the United States. Its control of the long-distance telephone wires 
in the United States is even greater than its control over the number 
of telephones in service. 

A. T. & T. also controls a correspondingly high percentage of the 
telephone equipment sold in the United States. 

Despite the dominant position of the Bell System, the independent 
telephone business in the aggregate is a substantial and vital compo- 
nent of the telephone industry in this country. It generally is in- 
creasing in importance and success, as the rural and other subscribers 
become more and more dependent upon modern day communication. 

Particularly is the independent industry growing and improving 
economically in areas where expanding urban development brings 
growing numbers of new subscribers into independent exchange areas. 

With the improvement in the prospects of the independent com- 
panies during the last few years, particularly in areas near the larger 
cities, the number of acquisitions of independent companies by the 
ell Svstem is stepping up. 

If this trend continues, the independent industry, whose real 
strength lies in total united effort for improvement of service, may be 
weakened. 

It is the independents’ view that a strong independent segment in 
this industry is in the public interest and that the Nation derives 
strength from the fact that thousands of independent telephone com- 
panies, for the most part small-business enterprises in the real sense, 
are growing and are contributing their share to the technological and 
social advances which the telephone industry contributes to the Nation. 

It is suggested that the continued solicitude of Congress for many 
vears to advance the opportunity and success of small-business enter- 
prises should be applied in matters such as we present here in order 
that the future of the independent telephone companies may be 
protected. 

The independent telephone companies purchase most of their equip- 
ment from manufacturers other than those controlled by the Bell Sys- 
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tem, and the United States Independent Telephone Association, for 
which I speak, includes among its members manufacturing companies 
which are independent of the Bell System. 

The success and future of these independent manufacturers of tele- 
phone equipment is largely dependent upon the continued independ- 
ence and success of the independent telephone operating companies. 

Without reviewing in detail the history of the growth of the Bell 
and the independent segments of the industry, it is, of course, true 
that following the institution of antitrust proceedings in the year 1912 
against a portion of the Bell System, a settlement was effected which 
was designed to halt the further expansion of Bell toward complete 
monopoly. 

From that time until the passage of the Willis-Graham Act in 1921 
amending the Transportation Act of 1920, the substance of which is 
now contained in section 221 of the Communications Act, the only 
acquisitions made by the Bell System of independent companies were 
those made by exchanges of properties with the independent industry 
in order to eliminate telephone service by both within the same areas. 
Such acquisitions were submitted to and approved in advance by the 
Attorney General. 

In order to permit future acquisitions where in the public interest, 
without risk of antitrust law violations, the duty of policing acquisi- 
tions was shifted by the Willis-Graham Act from the Department of 
Justice to the regulatory commission. 

The law provides that an interstate telephone company desiring to 
acquire another company may apply to the Commission, and, if such 
acquisition is approved— 
any Ons or Acts of Congress making the proposed transaction unlawful shall not 
apply. 

The acquiring company may thereby obtain protection from any 
possible antitrust law violation. This protection from the antitrust 
laws would remain in section 221 (a) of the Federal Communications 
Act while the requirement for a hearing would be eliminated by H. R. 
4939 as now written. 

The United States Independent Telephone Association does not op- 
pose any and all acquisitions of independents by the Bell System. 

Where the service cannot be rendered for the benefit of the sub- 
scribers and in the public interest by an independent company, the 
independent segment of the industry has not opposed acquisition ap- 
plications under section 221 (a) before the Federal Communications 
Commission. 

Where, on the other hand, it is believed that the proposed acquisi- 
tion would be contrary to the public interest and adequate service 
could and would be rendered by an independent telephone company, 
the independent segment of the industry has opposed Bell acquisi- 
tions. 

It is our position that, consistent with past history and consistent 
with the American philosophy of encouraging industry and discour- 
aging monopoly, the independent segment of the industry should 
not be weakened through piecemeal acquisitions by the dominant seg- 
ment of the industry. 

The past mead, of the independent’s opposition to acquisitions 
under section 221 (a) substantiates my statement that the independents 
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have not opposed acquisitions where they did not believe such opposi- 
tion would serve the public interest. 

In this connection, it should be stated in all fairness that over a 
veriod of years the Bell System has not often attempted to acquire 
independent properties if a member of the independent industry de- 
sired and was willing to provide adequate subscriber service. How- 
ever, the independent industry recently has become disturbed lest this 
Bell System policy might be undergoing a change. 

I would not have the committee left with the impression by any- 
thing I say that relations between the independents and Bell are less 
than cordial. Hundreds of business transactions take place between 
the two daily and literally millions of messages are interchanged. 

The two segments of the industry do and must maintain the finest 
possible working relations. 

Coming now to the provisions of H. R. 4939 and proposed amend- 
ments to section 221 (a), it is our firm view that, in light of the his- 
torical background which I have briefly referred to, it would be a 
mistake and contrary to our American concepts for Congress to enact 
into law the changes proposed by the bill, as now written. 

If this should EDA the Bell System would thereby be permitted 
to acquire independent companies without giving other independents 
or the association of independent companies notice and a right and 
opportunity to a hearing in opposition, while at the same time con- 
tinuing in the law the exemption of such transaction, if approved, 
from the provisions of the antitrust laws. I know that such was not 
the purpose of the bill’s sponsor. 

The sole purpose of the proposed amendments to section 221 (a) 
is to eliminate the present requirement for a hearing in every case, 
whether or not opposed, prior to exempting these acquisitions from 
the antitrust laws. 

As the bill is presently written, this would be accomplished by 
eliminating the requirement for a hearing and leaving that matter 
wholly within the discretion of a regulatory commission. Not only 
would the independent segment of the industry be precluded from 
the right to a hearing, but also it would lose all the rights and safe- 
guards afforded by sections 5, 7, and 8 of the Administrative Proce- 
dure Act, the purpose of which is to assure a fair and reasonable hear- 
ing with adequate notice and an appropriate record for a court review 
of the administrative decision. 

These sections of the Administrative Procedure Act are only ap- 
plicable where a hearing is required by law, as is presently the case 
in section 221 (a). 

While I believe the present Commission would exercise its discre- 
tion to afford the independent segment of the telephone industry a 
hearing where requested in these cases, it must be borne in mind that 
commission personnel and policies change and we feel strongly that 
such important matters should not be entrusted solely to the dis- 
cretion of a regulatory commission. 

It might be mentioned at this point that the recent recommenda- 
tions of the so-called Hoover Commission on such matters are in the 
direction of affording interested persons further protection in admin- 
istrative hearings rather than to eliminate the opportunity to obtain 
a fair hearing. 
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_ We are not opposed at all to the Federal Communications Commis- 
sion’s objective to eliminate hearings where they are unnecessary and 
serve no useful purpose. It is for that reason that we have taken the 
matter up with the Commission in an effort to obtain agreement on 
language which will eliminate the requirement for a hearing in every 
case, but assure a hearing to the independent telephone industry in 
those cases where requested. 

During the last session of Congress, the Senate Interstate and For- 
eign Commerce Committee held a hearing on S. 1546 which would 
have amended section 221 (a) in the manner presently proposed by 
H. R, 4939. We testified at the hearing on that bill. 

Prior to that hearing, we conferred with representatives of the 
Federal Communications Commission, explained our position, and 
requested the Commission to agree to an amendment which would af- 
ford a hearing in any case where requested by independent telephone 
companies. 

The Commission agreed to an amendment which would carry out 
that purpose. 

The Senate committee last week reported S. 1456 favorably with 
an amendment which was agreed to by the Commission and by our 
association. That bill is presently on the Senate Calendar. 

If similar changes are included in H. R. 4939, we would have no 
objection to its passage. I attached an amendment to H. R. 4939 
which, if adopted, would change section 221 (a) of the Communica- 
tions Act in the same manner as the amended Senate bill. 

We urge the committee to adopt this amendment. It is a very 
simple amendment, I believe, Mr. Chairman, and we hope that the 
committee will feel that since the Commission and the association are 
in agreement, that it will go along with the change suggested. 

I have copies of the Senate bill and the report of the Senate com- 
mittee if this committee would desire to see them. 

Mr. Hinsuaw. Mr. Chairman? 

Mr. Harris. Mr. Hinshaw. 

Mr. Hinsnaw. Mr. Chairman, it looks to me as though he has just 
changed this question of a public hearing from no to yes or yes to no, 
one or the other. 

There has been in the bill wording to the effect that public hear- 
ings shall be held in all cases unless, so we are going to cut out “in 
all cases unless” there is a request. 

It is changed from negative to positive. 

Then you have let in here the possible request by a trade association, 
which I think is carrying things to extremes, is it not ? 

Mr. Ross. I would like to say, Congressman Hinshaw, that this 
language was language that was worked out with the Federal Com- 
munications Commission. It was not language that was submitted 
by us, it was language that was agreeable to us. 

Let us look at it this way: 

This is a committee of Congress and we do not have any language 
that has been worked out by anybody unless we choose to adopt it. 

Mr. Ross. Yes, sir. 

Mr. Hinsnaw. I just raised the question whether a trade association 
should be in the position of making a request upon the Commission 
for a hearing and just willy-nilly be heard, without any interest being 
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shown or even a telephone company without any interest being shown 
in the proceedings. 

I can see a State commission where it would have authority. 

Mr. Ross. I would like to say that we are against any amendment 
which would deprive interested telephone companies or the associa- 
tion of an opportunity for a hearing as is presently in the law. We 
do subscribe 10 the Federal Communications desire to eliminate a 
mandatory hearing in cases where there is no reason to have a hearing. 

Mr. Hinsnaw. Well, I think you would have to show a real interest 
in the case, in the proceedings, would you not, in order to be heard? 

Mr. Ross. I believe we would. 

Mr. Woxverton. Would the gentleman yield? 

Mr. Hinsuaw. Yes. 

Mr. Wotverton. I would be of the opinion that the question of 
interest would certainly be determined by the individuals who sought 
the hearing. I cannot imagine using the phrase of my friend from 
California. 

Mr. HinsHaw. I am not a lawyer but you are, and my friend over 
here, Mr. Flynt, is. I sometimes find you are able to tangle me up 
in the law but you cannot do so in engineering. 

Mr. Wotverton. That would be the furthest thought from my 
mind, to ever even attempt to tangle the gentleman from California 
by the use of language. His knowledge of the basic facts is always so 
broad and so well established that the mere use of words could never 
disturb him, so I would hesitate to attempt it on that basis. 

What I do have in mind is this: 

Taking up first the thought that this provides for a willy-nilly op- 
portunity to be heard, I cannot imagine that any telephone company 
is going to ask for a hearing just willy-nilly without having any in- 
terest. I would assume that what they are striving to have here is an 
opportunity to be heard when they do have an interest. 

I think the fact that they make an application to be heard could be 
taken as a basic thought that they had an interest without merely 
stating it in just formal language that they are interested. 

Mr. Hinsuaw. Would the gentleman yield ? 

Mr. Wotverron. Yes. 

Mr. Hinsuaw. This is not an application, this is simply a question. 
They write into the Commission and say, “I want to be heard,” and 
so they get heard. 

Mr. Wotverton. That is right, and that is what I feel they are en- 
titled to have because as I come to the phrase now that the gentleman 
used, and I assume he meant an association of telephone companies 
when he said trade associations 

Mr. Hinsuaw. I was referring to a trade association. An operating 
association is a different thing, in my view. 

Mr. Worverton. I am taking the language as this amendment con- 
tains it, a trade association in this proposed amendment. It will only 
take a minute, Mr. Chairman. 

en we recognize that the Bell Telephone System, evidently they 
were very much interested in this legislation; when we recognize that 
they are so broad in character that they do not need any trade associ- 
ation, they just represent themselves and they cover anything that a 
trade association could do that it is as little as we could do in the 
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public interest, I am speaking of now, to give the independent tele- 
phone companies that do render a service in some of our rural commu- 
nities to such an extent that they are entitled to be heard, and I do not 
think it ought to be left to any regulatory body to determine whether 
they should be heard or not; that regulatory body has power after the 
hearing to deny the request that they make, but the opportunity to be 
heard should not be taken away from them, in my opinion. a 

Mr. Hinsuaw. Mr. Chairman, I am glad to yield to my distin- 
guished friend from New Jersey whose understandings of the law is 
next to that of the judiciary itself, if not better, but on the other hand, 
I will point out that this language leaves open an opportunity for a 
telephone company in New Jersey to interfere in a case in California, 
which obviously would have nothing to do with it. 

Mr. Wotverton. I cannot conceive of any company in New Jersey 
trying to do anything that would be detrimental to a company in 
California unless the decision in the case would have a bearing upon 
the situation in New Jersey. 

Mr. Hinsuaw. Yes. 

Mr. Ross. I would like to state for Congressman Hinshaw’s bene- 
fit that in the last 5 years there has been 1 intervention in an acquisi- 
tion case before the Federal Communications Commission which would 


indicate that the telephone companies are not going into these willy 
nilly, and there have been dozens of them over that period of time. — 
Mr. Hrnsuaw. We are suggesting an amendment to the law at this 
point. ao 
Mr. Ross. Our only desire is that weebe afforded an opportunity for 
hearing where we have a proper interest. 


Mr. Hinsuaw. That I am for: Letting you in where you have a 
proper interest. 

Mr. Ross. The reason we have suggested the language we do is 
because it is language which has been approved and adopted by the 
Senate committee and is on the Senate floor. 

Mr. Fiynr. I feel that any company who makes an intervention 
or request for intervention, that the mere fact of making such request 
is and ought to be prima facie evidence of an interest. 

Mr. Woxverton. That is right. 

Mr. Harris. Thank you very much. 

Mr. Ross. Thank you, Mr. Chairman. 

Mr. Harris. We have a request for some insertions. 

Our colleague, Mr. Miller, has a letter addressed to the chairman 
of this subcommittee in the interests of H. R. 3789 and H. R. 4814 
and, without objection, it will be included in the record at this point. 

(The information referred to follows :) 

House OF REPRESENTATIVES, 
Washington, D.C., January 31, 1956. 
Hon. OREN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
House of Representatives, Washington, D.C. 

Dear Mr. Harris: I regret that because the appropriations subcommittee 
upon which I serve is engaged in a most important hearing this morning I am 
unable to appear before you in support of H. R. 3789 and H. R. 4814. I believe, 
however, that these measures supplement one another in an important field. 

These measures amend section 315 of the Communications Act of 1934. 
H. R. 3789 would deny Communists and subversives the right to equal time for 
political purposes on radio and television stations. Under provisions of the 
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esent law, if any radio or television station allows any individual candidate 
the use of its facilities, it must allow other candidates for the same office equal 
time to express their views. Experience has demonstrated that Communists 
and subversives have taken advantage of this feature of our present Communi- 
: s Act for propaganda purposes. 
re 4814 wound Suend a Communications Act so as to relieve radio and 
television broadcasters from possible libel actions based upon defamatory state- 
ments made by candidates during political broadcasts, unless the station owner, 
or his agent, knowingly and willfully participates therein with the intent to 
defame. In an effort to protect their interests, station owners have had to resort 
to censorship of political broadcasts which in turn has made them susceptible 
to unjust criticism. Furthermore, in instances where such broadcasts were not 
censored, station owners have been sued as codefendants although they had no 
knowledge of what was to be said and might not have been in complete agreement 

ith the statements made by the candidate. 
. It is my hope that the Interstate and Foreign Commerce Committee will give 
these important measures thorough considef#tton with the view of recommending 
their approval to the House at the earliest possible date. 
With best regards, I am, 

Sincerely yours, 


pr 


Epwarp T. MILLER. 


Mr. Harris. We have a request from Senator Butler of Maryland, 
dated January 31, with regard to H. R. 3789, and another letter of 
the same date with regard to H. R. 4814. 

Without objection, they will be included in the record at this point. 

(The information referred to follows:) 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
January 31, 1956. 
Hon. J. PERcY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Deak Mr. Priest: At the present time your committee is considering H. R. 
3789, which would amend section 315 of the Communications Act of 1934, so 
as to deny radio and television time for political purposes to individuals con- 
victed of subversive activities and to members of Communist action, Com- 
munist-front or Communist-infiltrated organizations. 

Under present provisions of law, Communists and subversives when engaged 
in political activity can claim equal radio time as afforded legitimate political 
candidates. While no radio or television station is now required to permit 
the use of its facilities by any particular individual, should permission be 
granted to one candidate, equal time must be allowed to all others running 
for the same office. 

This provision, stemming from an abiding sense of fairness, has thus raised 
a new dilemma for the broadcasting industry. During the last election cam- 
paign, Communist factions made much ado about this “equal time” feature 
of the Communications Act. For example, Elizabeth Gurley Flynn, recently 
convicted for violation of the Smith Act, was a candidate for Congress from 
New York under the banner of the previously unheard of Peoples Rights 
Party. She was able to use two radio stations, WBNX and WLIB in New 
York, to promote the Communist Party line in a futile bid for election to the 
House of Representatives. 

This legislation would not prevent such individuals from running for public 
office. That is a State and local matter. But it would prevent them from 
using the airways to preach their sermons of treason. 

With national elections but a few months away, it is my deep conviction 
that this measure should obtain immediate approval of Congress so that Com- 
munists and other subversives can be denied the opportunity to spread their 
viclous propaganda under the guise of legitimate campaign oratory. 

With best wishes, I am, 

Sincerely yours, 
JomN MARSHALL BUTLER, 
United States Senator. 
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UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
January 31, 1956. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DeaR CONGRESSMAN: Your committee is now considering House bill 
4814, which would amend section 315 of the Communications Act of 1934 so as to 
relieve radio and television broadcasters from possible libel actions for defama- 
tory statements made by candidates for political office in any broadcast, unless 
the station owner, or his agent, knowingly and willfully participates therein with 
the intent to defame. 

Legislation of this type has long been needed. Present law places the radio 
and television industry at a distinct disadvantage. In effect it also places the 
broadcasters in the unpleasant and un-American role of censor. They are not 
qualified to censor political broadcasts. It is unfair to make them share respon- 
sibility with the political candidate for public office. He alone should be held 
accountable under the law for statements made over the air waves. All candi- 
dates should be willing to assume that responsibility. 

In the past when: broadcasters in attempting to carry out the provisions of 
law have interfered with what a candidate wanted to say, they have frequently 
caused ill feeling and been unfairly accused of political favoritism. They have 
also been hailed into court as codefendant when they were in complete disagree- 
ment with what the candidate had to say. This measure seeks to correct these 
injustices. 

As the sponsor of similar legislation before the Senate (S. 1208), I have an 
intense interest in the measure and believe that everything possible should be 
done to assure its prompt approval. 

With best wishes, I am, 

Sincerely yours, 
JOHN MARSHALL BUTLER, 
United States Senator. 


Mr. Harris. We have a request here from the National Lawyers 
Guild by Miss Jessica Davidson, in the interests of H. R. 3789. 

Without objection, it will be included in the record at this point. 

( The letter referred to follows :) 

NATIONAL LAWYERS GUILD, 
New York, N. Y., January 27, 1956. 
Hon. J. Percy PRIEST, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN Priest: We appreciate receiving your notice of January 2, 
1956, that the Subcommittee on Transportation and Communications will hold 
hearings on a number of bills on January 31 and your keeping us on the list for 
such notices. 

However, we will not ask for time to be heard since all but one of the bills 
deals with matters with respect to which we have no special concern. 

There is one bill, H. R. 3789, as to which we should like to record our opposi- 
tion. This bill proposes to withdraw equal opportunity for the use of broad- 
easting campaigns from individuals convicted under chapter 37, 105, or 115 of 
title 18 of the United States Code, described in the title of the bill as “individuals 
convicted of subversive activities.” 

The bill also proposes to withdraw equal privileges from anyone who is a 
member of any organization which is proscribed by section 3 of the Communist 
Control Act of 1954, which has registered as or been finally determined to be a 
Communist-action organization, a Communist-front organization, or a Com- 
munist inflitrated organization. 

With regard to the first proposal, the National Lawyers Guild has consistently 
maintained that the Smith Act violates rights guaranteed by the first amendment 
and has agreed with the dissenting opinions of Justice Douglas and Black in 
U. 8. vy. Dennis, that the act is unconstitutional. The fact that the Supreme Court 
has recently granted writs of certiorari of Smith Act convictions for unlimited 
review (the review in Dennis was limited) indicates that the Court may be pre- 
paring to reconsider the act’s constitutionality. Recently, 48 prominent Ameri- 
«ans asked President Eisenhower to pardon all persons convicted under the act 
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and to halt all trials, expressing their belief that the Smith Act is an invasion 
of personal liberty. 

The question of the constitutionality of the McCarran Act under which organi- 
zations are required to register as “subversive,” is now pending before the 
Supreme Court, and the constitutionality of the Communist Control Act of 1954 
has not yet been passed upon. 

Under these circumstances, it would seem to be a most inappropriate time for 
Congress to propose new sanctions on persons who may come within the purview 
of the proposed bill. In our opinion, this type of discriminatory legislation is 
undesirable both on constitutional grounds and grounds of public policy. 

We therefore urge your committee not to report favorably on H. R. 3789 and 
we ask that this letter be inserted in the record of your hearings. 

Sincerely yours, 


JESSICA Davipson, Secretary. 


Mr. Harris. Next we have a letter from Mr. Joseph P. Selly, presi- 
—_ American Communications Association, in the interests of H. R. 

939, which will be included without objection at this point. 

(The letter referred to follows :) 


AMERICAN COMMUNICATIONS ASSOCIATION, 
New York, N. Y., January 26, 1956. 
House COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
House Office Building, Washington, D. C. 
(Attention of Elton J. Layton, clerk.) 


DeaR Sirs: H. R. 4939, now before the committee, is, in our opinion, a bill 
which would jeopardize the public interest in communications, and which, there- 
fore, Should be rejected. 

We call the attention of the committee particularly to section 3 (a) which 
would relieve the Federal Communications Commission of its present obligation 
to hold public hearings, and, instead, merely require the Commission to afford 
interested parties “a reasonable opportunity to submit comments on the proposal.” 

During recent years the Commission has developed what now amounts to a 
virtually inflexible policy of denying public hearings in all cases not specifically 
covered by legislative statutes making hearings mandatory. 

For example, the Commission has granted applications for closure of several 
thousand telegraph offices in recent years. Despite petitions from our own and 
other organizations, as well as requests from affected telegraph users, the Com- 
mission has failed to hold a single hearing on a closure application since 1947. 

Similarly, the Commission has displayed a marked reluctance to submit its 
actions to public scrutiny in case after case involving rate changes, broadcast 
standards, and other matters directly affecting the public interest. 

On the basis of the record, eliminating the requirement in section 221 that 
public hearings be held, and substituting for it the phrase “A public hearing 
shall be held in all cases unless the Commission determines that a hearing is 
not necessary in the public interest” is tantamount to guaranteeing that public 
hearings will be eliminated entirely. Though the change would affect directly 
only those matters covered by section 221, such a change could only serve to 
strengthen the Commission’s refusal to hold hearings on all other matters on 
which it is permitted to exercise its own discretion. 

Instead of such legislation as this, the public interest would be far better 
served by a thoroughgoing committee inquiry into the Commission’s reluctance 
to hold public hearings, and proposals designed to remedy the evils which such a 
study would unquestionably reveal. 

Very truly yours, 
JOSEPH P. SELty, President. 

Mr. Harris. The committee will adjourn until tomorrow morning 
at 10:15, at which time Mr. Salant of the Columbia Broadcasting 
Co. will be the first witness. 


(Whereupon, at 12:25 p. m., the subcommittee recessed, to recon- 
vene at 10: 15a. m., Friday, February 3, 1956.) 
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FRIDAY, FEBRUARY 3, 1956 


Houss or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:15 a. m., 
in room 1435, New House Office Building, Hon. Oren Harris (chair- 
man ofthe subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

I should like to announce now that if any of the witnesses at these 
hearings desire to revise their statements, either statements that they 
have made or filed, they should notify the clerk of the committee very 
promptly. Otherwise your remarks will be printed as we have them 
in the record. 

We are very glad to have Mr. Richard S. Salant, vice president of 
Columbia Broadcast ing System, Inc., with us this morning. 

Mr. Salant, I might say that if we have inconvenienced you by pro- 
longing your stay here, we are very sorry. 


STATEMENT OF RICHARD S. SALANT, VICE PRESIDENT, COLUMBIA 
BROADCASTING SYSTEM, INC., NEW YORK, N. Y. 


Mr. Satant. Notatall. It has been a pleasure. 

Mr. Harris. We have been pleased, however, to have had you with 
us during these hearings and we are glad to have you make your state- 
ment today in support of the program which was submitted by your 
company in H. R. 6810. And, if you have any comments about any 
other proposals that we have been considering here we will be glad to 
have them, too. 

Mr. Sauant. Thank you very much, Mr. Chairman. 

Mr. Chairman and members of the subcommittee 

Mr. Harris. I think for the record, if you will identify yourself and 
give us your address, it will be well. 

Mr. Savant. My name is Richard S. Salant, and my office is at 485 
Madison Avenue, New York City. I am vice president of the Colum- 
bia Broadcasting System, Inc. I am appearing today to record the 
Columbia Broadcasting System’s support of H. R. 6810 which the 
chairman of this subcommittee has introduced at our request. 

H. R. 6810 proposes to amend, in a manner which I shall specify ina 
moment, section 315 (a) of the Communications Act. Section 315 (a) 
provides that if a broadcasting station permits a “legally qualified 
candidate for any public office” to use that station, it shall afford equal 
opportunities to all other legally qualified candidates for the same 
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office. Section 315 (a), it should be noted, does not require any sta- 
tion to make time available to any candidate; it provides only that if a 
station does make time available to a candidate, either on a free or on a 
paid basis, it must do the same, on the same basis, for all other candi- 
dates for the same office. 

Let me make an insertion at this point—just to keep the record 
straight—about the full reach of section 315 (a), about which, I be- 
lieve, some misunderstanding and confusion arose last Tuesday. Sec- 
tion 315 (a), according to the FCC’s own written interpretations, ap- 
plies to any broadcasting appearance by any person who is a candidate 
for office. For example, if this were next October, Mr. Chairman, 
and you appeared on Meet the Press, or Face the Nation, let’s say, 
to answer questions about section 315 (a), anyone running against 
you would have to be given equal time—and not just to discuss sec- 
tion 315 (a). Or if a President of the United States is renominated, 
and appears on radio and television on a report to the Nation, or a 
nonpolitical discussion of foreign affairs, every other candidate for the 
Presidency would have to be given equal opportunities. Thé FCC, 
it seems to us, has specifically so ruled—see section III, questions and 
answers 4, 5, and 7 of FCC Public Notice 54-1155, which the chair- 
man submitted for the record last Tuesday. 

On the other hand, section 315 (a) does not apply except to candi- 
dates. It does not apply to spokesmen for candidates who are not 
themselves candidates. It does not apply to any discussion of con- 
troversial issues by noncandidates or in periods other than nomina- 
tion or election campaigns. Thus section 315 (a) does not apply to 
a discussion of, say, the Dixon- Yates issues, or the Taft-Hartley Act— 
except if they are discussed by persons while they are actually candi- 
dates for public office. In that sense section 315 (a) is very limited. 
For most of the year, therefore, and for most of the people who use 
broadcasting facilities, section 315 (a) has no application, and the 
general standards of fairness govern. 

And I think it will be conceded that, although there may be some 
disagreement in some specific episodes on which emotions may tem- 
porarily run very high, broadcasters have in general established a 
pretty good track record for fairness and balance even where they 
are in no way governed by section 315 (a). Nor has the Commis- 
sion ever indicated that it hes experienced such great administrative 
difficulties in determining these questions of fairness that it had io 
add to its staff or appropriations—or needed an amendment to the 
law—to extend section 315 (a) to all discussions of public issues. 

The only change in section 315 (a) which is proposed by H. R. 6810 
is that its provisions be made inapplicable to— 
any news, news interview, news documentary, panel discussion, debate, or similar 


type program where the format and production of the program and the partici- 
pants therein are determined by the broadcasting station, or by the network 


in the case of a network program * * *. 

In other words, as far as set campaign speeches or political rallies 
are concerned, section 315 (a) remains just as it is, with no change. 
Then if a station or network makes its facilities available free for a 
speech by one party’s candidate for office, it must do exactly the same 
for every other party’s candidate for that office. But if, instead of a 
set appearance controlled by the candidate, the use of facilities is es- 
sentially in connection with the station’s or network’s exercise of its 
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news coverage function, produced under its own supervision and con- 
trol and not the candidate’s, then the broadcaster may exercise some 
discretion and, depending on the circumstances, need not necessarily 
do exactly the same for every other candidate for the same office. 

Note that H. R. 6810 will not permit, and is not intended to permit, 
favoritism in granting free or paid time among candidates. Rather, 
its only purpose is to permit broadcasters, in the exercise of their news 
and journalistic functions, greater opportunity to inform the Ameri- 
can public. 

The fact is—and I believe that this is almost universally conceded— 
that while section 315 (a) is rooted in the soundest principles of fair 
play, it nevertheless has an inherent and fatal weakness. Put bluntly, 
section 315 (a) stifles and suppresses public information and knowl- 
edge; its consequence is to inhibit radio and television from fulfilling 
to the fullest potential their roles of informing the electorate. H. R. 
6810 is designed only to reach these defects by providing an effective 
remedy while at the same time preserving the basic principles ‘which 
we believe the Congress sought to achieve in enacting section 315 (a). 

Over the years of operation under section 315 (a), we at CBS have 
become increasingly concerned with, and increasingly aware of, its 
suppressive effects. Broadcasting, and particularly in recent years 
television broadcasting, has come to play an increasingly important 
role in keeping the American people informed of the facts and issues 
which the people themselves ultimately determine in the voting booth. 
For in recent years, there has unquestionably grown up a new and 
vital form of journalism—electronic journalism. More and more, the 
American people have turned to television for firsthand knowledge of 
the candidates—of what the candidates say and how the candidates 
look when they say what they have to say. 

Thus, television has provided an unprecedented opportunity to the 
American people—an opportunity which has never before been avail- 
able to them on so vast and immediate a scale. The people can see 
and hear the candidates directly; they can make up their own minds 
on the basis of firsthand direct information and impression. 

There can, we believe, be no quarrel with the general proposition, 
therefore, that television and radio have given a new vitality to Amer- 
ican democratic processes. They have permitted a more direct partic- 
ipation by American citizens in our democratic processes to a greater 
extent than has ever been possible before. 

In 1858 the most famous series of American political debates took 
place between Abraham Lincoln and Stephen Douglas, Republicans 
and Democratic candidates for the Senate from Illinois. Only some 
75,000 people saw and heard Lincoln and Douglas engage in these 
historical debates. Today, television could make it possible for some 
115 million people simultaneously to see and hear the presidential 
candidates debate; radio makes it possible for some 140 million people 
simultaneously to hear these debates. 

But the fact which concerns us so deeply and which led to our 
proposing H. R. 6810 is that if such debates could be arranged be- 
tween the Republican and Democratic candidates next fall, section 
315 (a) would, as a practical matter, bar us from broadcasting them. 
It is this sort of public disservice which H. R. 6810 would remedy. 
For fair as section 315 (a) may seem on its face, its practical result is 
to drop an iron curtain between voters and candidates. 
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This is so because whatever the voter may think and whatever may 
be the practical political fact, for broadcasters there is no such thing 
as a two-party system. For example, in 1952 there were 18 parties 
with presidential candidates who qualified in one or more States. As 
a consequence, if we could have arranged debates between General 
Eisenhower and Governor Stevenson in 1952, we would have been re- 
quired to give the same amount of time to each of the other 16 parties 
with presidential candidates. 

We cannot believe that any law which makes impossible so extremely 
dramatic and useful a method of informing the public and of contrib- 
uting to the vitality of our democratic processes should remain on the 
books. 

Preventing such debates is only one of the unfortunate consequences 
of section 315 (a). Section 315 (a) also tends to dilute broadcasters’ 
efforts most effectively to present significant campaign issues. It 
tends to reduce broadcasters to third-class membership in the free press 
by precluding the electronic journalists from exercising the kind of 
news judgment which all other members of the press are constitution- 
ally guaranteed. Let me illustrate how section 315 (a) has had these 
undesirable results of precluding broadcasters from achieving the full 
potentiality of their roles in electronic journalism and thus depriving 
the public from all the information to which it is entitled. 

For purposes of section 315 (a), a candidate for a public office is de- 
fined as any person who has publicly announced that he is a candidate 
for nomination or election and who meets the qualifications prescribed 
by the applicable laws to hold the office for which he is a candidate. 
It is enough that the candidate be eligible to be voted for by a write- 
in—and a number of States permit write-in candidates. Whether his 
campaign is merely for nomination or is for election, he need only be 
a “bona fide” candidate—which has been interpreted by the FCC to 
mean not that there need be the remotest chance that he be nominated 
or elected, but only that the candidate would, if nominated, accept the 
nomination or would, if elected, accept the office. 

In 1952, we learned the hard way of the sweep of these provisions. 
There was a gentleman named William R. Schneider, a Missouri citi- 
zen. Prior to the period of presidential nominations in 1952, Mr. 
Schneider had made a number of requests to CBS to grant him to ex- 
pound his views on the air. He insisted that both Senator Taft and 
General Eisenhower were leftwing and only he represented true re- 
publicanism. We felt that there was not sufficint public interest in his 
views and that he was not sufficiently well known to warrant giving 
him time. 

But Mr. Schneider learned what more and more persistent and 
perspicacious students of section 315 @) are beginning to learn. He 
qualified himself under section 315 (a) simply by announcing that he 
was a candidate for the Republican nomination for President of the 
United States. He filed in the New Hampshire and Oregon primaries 
and thus in the opinion of the FCC qualified as a candidate for the 
Republican presidential nomination. After he anounced his candi- 
dacy, and filed in these two primaries, he renewed his demand for time 
on CBS facilities, this time making his claim under section 315 (a). 
He pointed out that on a number of program series which we had car- 
ried preceding the conventions and dealing with the candidates for the 
Republican and Democratic presidential nominations we had broad- 
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cast interviews of Senator Taft, of spokesmen for General Eisenhower, 
and of other candidates for the Republican nomination. Mr. Schneider 
claimed as a result that section 315 (a) required us to give him equal 
opportunities on the CBS radio and television networks. 

Mr. Schneider took us to court and to the Federal Communications 
Commission. ‘The Commission ruled that Mr. Schneider was right 
and that he was entitled to the protection of section 315 (a). And so 
Mr. Schneider joined the ranks of General Eisenhower and Senator 
Taft and had himself two network half hours free. 

As a footnote to this painful lesson which we learned, I may add 
that Mr. Schneider got only 230 votes in the New Hampshire pri- 
maries ; we never did find out how many votes he got in Oregon. But 
we did discover that Mr. Schneider who under section 315 (a) was 
thus held to be a qualified candidate for the Republican nomination 
was not, in the mind of the Republican Party, even qualified to be 
admitted to the Republican convention. He was unable to get a ticket 
to get into the convention hall. 

The implications of our little adventure with Mr. Schneider are 
obvious and, as we look toward 1956, frightening. You can readily 
appreciate why in 1956 we are going to have to think twice before we 
provide as comprehensive coverage to candidates for the nominations 
as we did in 1952. For there is hardly any practical limit to the num- 
ber of people who could do what Mr. Schneider did. All they have 
to be is 35 years old, American citizens and willing to accept the 
nomination if it is tendered to them. A chance to appear before 
millions of people with no cost at all to themselves might well prove 
an enormous temptation to a great many soapbox orators and publicity 
seekers. As time goes on Mr. Schneider’s triumph becomes recognized, 
it is inevitable that we will have to cut down on our preconvention 
political coverage. One needs only a couple of dozen Mr, Schneiders 
for the air to be filled with little else. We will have to be very careful 
about presenting on our news, panel, interview and public affairs 
programs well-known candidates for the nomination, because we know 
that by doing so we will place ourselves under the obligation under 
section 315 (a) to put a potentially unlimited number of people, in 
whom the public has no interest at all, on the air. 

And the problem is the same even after the nominations are in. 
Although here the numbers of potential candidates get reduced from 
the hundreds of thousands or millions to the dozens, the number is 
still too large to be workable. For it is after the nominations are 
in that we find that the broadcaster cannot accept what all political 
commentators and historians accept—that ours is essentially a two- 
party system. Again let us look at the 1952 record. 

How many of you have ever heard of Homer A. Tomlinson, Fred 
C. Proehl, Don Du Mont, Edward Longstreet Bodin, or Ellen Linea 
W. Jensen? Each of these was a duly nominated candidate for Presi- 
dent in 1952. They were the candidates of the 18 political parties 
which presented presidential nominees in the last campaign. There 
were presidential candidates presented not only by the Republican 
and Democratic Parties, but there were also presidential candidates 
of the American Party, the American Rally, the Christian Nationalist 
Party, Church of God Bible, Constitution Party, Greenback Party, 
Poor Man’s Party, Progressive Party, Prohibition Party, Republi- 
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merican Party, Socialist Labor Party, Socialist Party, Socialist Work- 
ers Party, Spiritual Party, Vegetarian Party, and Washington Peace 
Party. 

No matter how obscure some of these parties may be, section 315 
(a) allows us to make no distinction among them. We cannot, there- 
fore, consider allowing the Republican and Democratic presidential 
candidates to appear on a press interview, forum, or panel program 
or a debate without taking into account the fact that under the law 
we would be required to do the same for the other 16 parties. 

As a result, with a list of parties as formidable in numbers and as 
obscure in national interest as this list, we have in general been forced 
as a matter of simple commonsense, in the interests of our own self- 
preservation, as well as the protection of our listeners, to adopt re- 
strictive policies during campaign periods. 

The problem is not limited to candidates for presidential nomina- 
tions or elections. Let me give some further illustrations of our 1952 
experiences where we found section 315 (a) limited us in serving the 
obvious public interest in clarifying and sharpening national issues. 

During the 1952 campaign, the CBS radio and television networks 
carried a series of programs called Pick the Winner. The purpose of 
this series was to present each week a spokesman for the Democrats 
and a spokesman for the Republicans discussing face to face a different 
major issue of the campaign. We tried in each case to pick the most 
qualified leading spokesman. Often the most obvious choice of such 
a spokesman was a Congressman or a Senator or a governor who had 
taken leading parts in the formulation, articulation, or execution of 
the policies which were under discussion, But section 315 (a) pre- 
cluded us from this obvious choice because every one of the Congress- 
men—except those who were retiring—one-third of the Senators, and 
32 governors were running for reelection. Therefore, the FCC ruled 
they were “candidates” within the meaning of section 315 (a) and 
anyone who was running against them was entitled to equal time, 
at least in States or districts where the spokesman was running. Con- 
sequently, as a practical matter, almost all Congressmen and a sub- 
stantial number of Senators and governors were barred from this im- 
portant national program although they were often the best possible 
spokesmen for their parties on the issues under discussion. When al- 
most all Congressmen and so many Senators and governors cannot 
as a practical matter be given time for debate on national issues in a 
national campaign, it seems clear that section 315 (a) is inconsistent 
with the objectives of public service and public enlightenment. 

The 1952 campaign illustrated still another facet of the tendency 
of section 315 (a) to frustrate a broadcaster’s achieving his full poten- 
tiality as an electronic journalist. A radio and television format 
which has proven particularly effective in bringing facts to the pub- 
lic firsthand is the press interview type of program—such as Face the 
Nation and Meet the Press. In these programs, leading political 
spokesmen are subjected to penetrating and searching questions by 
correspondents. These programs are useful in getting down to bed- 
rock. James Reston of the New York Times has described them as 
important antidotes to “one-way campaigns,” tending to offset candi- 
dates’ reliance on what he calls the “techniques of modern salesman- 
ship” by which the candidates are encouraged to “put over their argu- 
ments without giving the people much chance to answer back.” 
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Yet the FCC ruled that even though these programs were in no way 
under the control of the candidates, a candidate’s appearance on them 
falls within the reach of section 315 (a). Thus, if a candidate appears 
on Meet the Press or Face the Nation to answer news correspondents’ 
questions, every other candidate for the same office must be afforded 
the same opportunity. I would venture to guess that even though the 
space in ® newspaper may be rather less restricted by the forces of 
nature than the time in a broadcaster’s day—a newspaper can go from 
48 to 50 pages, but a broadcaster can do nothing about inventing a 
96-hour day—it is probable that a newspaper editor would lose his 
enthusiasm for press interviews if he were required to cover and give 
space to the press interviews of the Washington Peace Party’s candi- 
date or the Poor Man’s Party’s candidate equivalent to the coverage 
and space given to the interviews of President Eisenhower or Mx. 
Stevenson. 

Here, again, section 315 (a) restricted a broadcaster’s use of a most 
effective means of bringing information to the public during a cam- 
paign. And it was the public and its right to know which was the 
loser. 

In short, by precluding debates between the candidates, by barring 
them from panel and press interview programs, and by limiting the 
spokesmen who may appear in discussion programs, section 315 (a) 
has not worked out well in practice no matter how good it looks on 
paper. As has been stated by Jack Gould, radio-television editor of 
the New York Times ( May 28, 1955) : 

In practice the effect of section 315 is less a guaranty of fairness than a form- 
idable barrier to adequate broadcasting of political opinion and controversy. 
The provision thwarts the conscientious broadcaster who wants to do a rounded 
job. It is a wonderful alibi for the broadcaster who doesn’t. * * * 

* * * Tt is time that section 315 were reexamined with a view to allowing the 
broadcaster to make his own journalistic decisions. 

It is important to note that we are not alone in our deep concern 
about the hobbling effect of section 315 (a). Our proposal to modify 
that subsection in the manner embodied in H. R. 6810 has received gen- 
eral approval by those who have thoughtfully considered the problem. 
I am attaching to my statement editorials by the New York Daily 
News; the New York Post: the Milwaukee Journal; and the Des 
Moines Register; as well as articles by James Reston and Jack Gould, 
of the New York Times; and Roscoe Drummond, of the New York 
Herald Tribune. Each of these agrees that section 315 (a) has the 
undesirable consequences which I have discussed and each agrees that 
there should be modification. It is significant that editors and writers 
covering such a wide range of political views should be in agreement 
on this subject. I think it indicates that we at CBS are not regarding 
this from a purely parochial point of view—and that this is not so 
much a broadeaster’s problem as it is the public’s problem. 

I recognize that some concern has been expressed that the proposal 
in H. R. 6810 raises the possibility of favoritism for one candidate 
over another. The unspoken premise of this criticism seems clearly 
to be that in handling news and public affairs functions, a broadeaster, 
in his role as a part of the press, is so little to be trusted that he must 
be prevented from exercising any discretion. 

This is a dangerous premise on which to base legislation—a premise 
that people licensed by the Federal Government to act in the public 
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interest, convenience, and necessity are unworthy of trust. If a broad- 
caster is not deemed qualified to make his own journalistic decisions, 
even in this limited area, then it can only be asked by what standard 
did the FCC give him a license in the first place. 

The fact is that there are other and far more powerful safeguards 
against the dangers of unfair play than a rule of enforced mathemati- 
cal equality in these types of programs—equality which reduces serv- 
ice toward zero and thus deprives the public of facts and information 
to which it is entitled. The listener and viewer regard radio and 
television as a part of their personal lives. Our daily mail is vivid 
reminder of their quick reaction to anything which we do as broad- 
casters. If during the course of the campaign, or at any other time, 
a broadcaster were to be so flagrantly unfair as to favor one candidate 
over another, both the public and the political parties would be quick 
to react. For such favoritism cannot be exercised surrpetitiously or 
invisibly. It would be there for all to see and hear and a broadcaster 
could not long survive the public ill will which such favoritism would 
justifiably create. 

It seems to us, therefore, that public reaction is the surest safeguard 
against any dangers which might be thought to arise by this limited 
modification of section 315 (a). But there is still another safeguard. 
The basic ground rules of the Communications Act would remain— 
the requirement would continue that a broadcast licensee must operate 
in the public interest. We at CBS and, I believe, almost all other 
broadcasters, have always considered that one of the components of 
operating in the public interest is to air all significant viewpoints on 
any important public controversial issue. Whether that requirement 
is self-imposed or imposed by the Communications Act, it is one 
which broadcasters in general have embraced. It is applicable to all 
important public issues whether political or not and it would remain 
during campaign periods and during the rest of the year—no matter 
how section 315 (a) were modified. That there might be some diffi- 
cult decisions to make is hardly a reason for not amending section 
315 (a), if, as we believe, the public is being disserved by the subsec- 
tion as it stands. 

For these reasons, CBS has proposed that section 315 (a) be mod- 
ified in the manner suggested by H. R. 6810. Enactment of the bill 
would, we believe, represent a long forward step in permitting this 
new form of journalism to fulfill its potentiality in bringing facts, 
faces, and issues to the public. 

If section 315 (a) is modified in the manner proposed by H. R. 
6810, CBS would invite the leading candidates on our panel discus- 
sion programs without charge—which we have been prevented from 
doing in the past. We would give greater coverage in news, news in- 
terview, news documentary, and similar types of programs to the 
leading candidates. And most important of all, CBS, with the ap- 
proval of our affiliates to whom this question was submitted last 
spring, would provide free evening time during the campaign for 
the major presidential candidates to debate the main issues. We 
would propose to broadcast a modern-day electronic version of the 
Lincoln-Douglas debates in which both the Republican and Demo- 
cratic presidential candidates would appear on the viewers’ screen 
debating the great issues of the day. One way we might well do 
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this would be to have a group of the country’s leading newsmen, dur- 
ing the closing weeks of the ea, designate the half-dozen 
or so chief issues as they have developed. In special live programs, 
CBS would invite the candidates to speak, wherever they are, one 
after the other, on these designated issues. 

We strongly believe that if the law is amended to make programs 
such as these possible, the public will benefit, because television and 
radio with their enormous circulation and impact will be able to 
fulfill their roles in bringing the major candidates directly to the 
public. We believe that this would provide a significant contribu- 
tion to our democracy. 

We share the basic belief of our Founding Fathers that the citizen’s 
opportunity to know and to judge for himself at firsthand will result 
will result in the best possible decisions in the polling booths. 

By increasing the opportunity through radio and television for 
the major national candidates to face each other and at the same 
time to face the American citizen directly in the citizen’s own home, 
we will have taken a long step forward bringing radio and television 
to journalistic maturity and, even more important, in strengthening 
our democratic processes. 

Mr. Harris. Does that conclude your statement, Mr. Salant ? 

Mr. Sauant. Yes, Mr. Chairman. 

Mr. Harris. Without objection, the attachments to your statement 
will be ineluded in the record. 

Mr. Satant. Thank you. 

(The attachments referred to follow :) 


{From the New York Daily News, May 26, 1955] 
EQUAL TIME FOR WHOM? 


President Frank Stanton of the Columbia Broadcasting System has come out 
with a proposal which makes sense to us. 

It concerns the Federal law requiring that, if a network gives free time 
to one candidate in a political campaign, it must give equal times to all other 
candidates for the same office. 

The 1956 presidential campaign is coming up. Mr. Stanton recalls with visible 
shudders that in 1952 there were 18 candidates for President, most of them 
running mainly for laughs. 


TV, LAW, CAMPAIGNS 


Therefore, the CBS chief suggests, how about Congress amending the law 
so that the equal-time privilege will be extended only to major-party candidates? 
If Congress will do that, CBS for one will be glad to put on a series of TV 
debates next year between the two chief presidential nominees, along the 
lines of the famous Lincoln-Douglas debates of 1858. 

We think Congress should consider amending the law in some such way. 
This is a 2-party country, where 3d parties—to say nothing of 8th or 18th 
parties—never have amounted to much. Why not recognize that fact, and revise 
the law to fit it? 


[From the New York Post, May 25, 1955] 
TV DEBATE 


The use of television as a political weapon may turn out to be one of the 
liveliest issues of the 1956 campaign. It has become increasingly apparent that 
the Republican strategists regard the TV blitz as the big political discovery of the 
century. Given a preponderance of financial assets, the GOP will undoubtedly 
try to blanket the country. 
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All of which sharply raises the question of free time for political oratory. 
On that subject Frank Stanton of the Columbia Broadcasting System has come 
up with some provocative thoughts. CBS, he says, is ready and eager to pro- 
mote a series of Lincoln-Douglas debates and to invite the candidates of the 
major parties to participate in numerous panel discussions—again at no cost. 
But that can’t be done, Stanton points out, unless the Federal Communications 
Commission amends section 315 of the FCC Act, which requires a TV or radio 
station to give equal time to all candidates if it extends free time to one. 

In 1952, Stanton reminds us, there were 18 parties and 12 candidates in the 
presidential race. (Lest you have forgotten or never knew, General MacArthur 
was supported by three parties—America First, the Christian Nationalists, and 
the Constitution Party; the Vegetarian Party ran Brig. Gen. Holdridge; the 
Church of God Bible Party backed Homer Tomlinson the Greenback Party sup- 
ported one Frederick Proehl; the Prohibition Party gave its all for Stuart 
Hamblen; the Socialist Labor Party was for Eric Hass; the Progressive Party 
for Vincent Hallinan—and there were others, too.) It would have made little 
sense to insist that television grant equal free time to all these nominees to 
match any time offered Eisenhower and Stevenson. 

Surely, however, a series of debates between Eisenhower and Stevenson would 
have been lively TV fare even if the others were just allowed to sit on the plat- 
form. 

What Stanton is proposing essentially is that TV be allowed to accept the 
reality that we live under a two-party system. If the year comes when a third 
party, through some historic convulsion, really assumes major dimensions, we 
have no doubt that some flexibility could be achieved, But by clinging to the 
fetish of free time for everyone, we are in fact denying free time to anyone; with 
the inequality of financial resources that now exists, we may well be getting 
“one party” TV before we are through. 

Within the framework of Stanton’s proposal there might well be some modified 
clause to assure some time for all minority parties. But no newspaper felt obliged 
to provide equal space for the views of the Greenback standardbearer or the 
Vegetarian leader; Stanton has a case when he says TV ought to be allowed to 
inhabit the real world, too. 

Anyway, his proposal warrants real study and debate. 


[From the Milwaukee Journal, May 31, 1955] 
IMPROVED TV USE IN CAMPAIGNS 


The problem of television and its use and misuse in national election cam- 
paigns is a big one that requires long and serious study. One phase of it, how- 
ever, could and should be corrected quickly—before the 1956 campaigns. Frank 
Stanton, president of the Columbia Broadcasting System, discussed this phase 
recently. 

Under section 315 of the Federal communications act, a network or station 
which makes time available to one candidate must offer equal time to all others. 

Stanton proposed this be amended so that leading candidates could participate 
in panel discussions, forums, or debates without networks or stations having to 
provide equal time for all minor candidates. He explained that CBS would like, 
for instance, to make 2 or 3 hours of evening time available free during the 1956 
campaign for a “modern day electronic version of the Lincoln-Douglas debates 
between the Republican and Democratic presidential candidates.” 

“Under section 315 as it now exists such free public service programs would be 
impracticable,” Stanton said. Every minor candidate could demand, and get, 
equal free time. 

In the 1952 campaign, that would have meant 16 other candidates. Parties 
which offered candidates in one or another of the States included the Progressive, 
Prohibitionist, Vegetarian, Socialist Labor, Socialist Worker, Constitution, and 
Christian Nationalists. There was a Poor Man’s Party with a presidential candi- 
date who received 4,203 votes, all in New Jersey. 

Basically, industry insistence that the opportunity of buying time be extended 
equally to all candidates is good and should be continued. Allowing networks and 
stations to limit to major candidates the free, public service type of programs 
proposed by Stanton seems definitely in the general interest. 

Safeguards should be written to provide inclusion of a major third party candi- 
date when and if such appears. And it would probably be wise, for the time being, 
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to limit the new freedom to presidential candidates. Injustice might be done 
in congressional, State and municipal elections where serious third party and 
independent candidates can spring up quickly. They might be seriously handi- 
capped by TV discrimination in favor of major parties. 


{From the Des Moines (Iowa) Register, July 5, 1955] 
EQuAL TIME IN POLITICAL BROADCASTS 


Some things that are wonderful in theory can turn out to be dismal failures 
in practice. The law on political broadcasting is an example. 

The “theory” is contained in section 315 of the Communications Act of 1934. 
It declares : 

“If any licensee shall permit any person who is a legally qualified candidate 
for any public office to use a broadcasting station, he shall afford equal opportuni- 
ties to all other such candidates for that office in the use of such broadcasting 
station.” 

In practice, networks and stations have been discouraged from giving any free 
publie service time to political candidates. In the 1952 election, 18 parties had 
candidates for president. The parties included the Vegetarian, the Church of 
God, Bible, and the Greenback parties. If the networks had given free time to 
Candidates Eisenhower and Stevenson, they also might have been required to 
give free time to every minor candidate—crackpot or otherwise—on the presi- 
dential ballot. The law has been carried to such extremes that in 1952 broad- 
casters found themselves obliged to give free coast-to-coast time to a William 
Schneider to “answer” Robert A. Taft and General Eisenhower because Schneider 
had entered two Republican primaries in the race for the GOP nomination. 

Discussion programs are similarly affected. Some broadcasters decline to in- 
vite candidates to discuss or debate issues during campaigns for fear of getting 
stuck with interminable requests for “equal time.” 

The result is that candidates who want to use broadcast facilities have to pay 
for most of their time. The costs of television can be prohibitive—$50,000 to 
$60,000 for a half hour on a major network. The result of the “equal time” 
provision is that “ability to pay” becomes the major consideration in use of 
hbroadeast facilities. The candidate hard-pressed financially and most in need 
of help is the one hardest hit by section 315. 

Broadcasters would like to provide more public service programs during 
political campaigns. Dr. Frank Stanton, president of the Columbia Broadcast- 
ing System, talks about inviting the leading presidential candidates to appear 
on the network’s panel discussion programs. He also has in mind making avail- 
able 2 or 3 hours of the best evening television time during the 1956 campaign 
for “a modern-day electronic version of the Lincoln-Douglas debates. Both the 
Republican and Democratic presidential candidates would appear on the viewer’s 
screen debating the great issues of the day.” 

But this is impossible without revision of the Communications Act. So Dr. 
Stanton has proposed to add the following to section 315: 

“Appearance by a legally qualified candidate on any news, news interview, 
panel discussion, debate or similar type program where the format and produc- 
tion of the program and the participants thereon are determined by the broad- 
casting station, or by the network in the case of a network program, shall not be 
deemed to be use of a broadcasting station within the meaning of this subsection.” 

Some such change as this is needed. It should be possible for stations and 
networks to perform greater public service in the broadcasting and televising of 
political talks and interviews. 


[From the New York Times, May 26, 1955] 


Rapto, TV anp 1956—AN AccoUNT OF THE NEW DIFFICULTIES FACING BROAD- 
CASTERS IN THE CAMPAIGN 


By James Reston, Special to The New York Times. 


WASHINGTON, May 25—In about a year from now there will be approximately 
0) million television sets in this country haranguing the populace with political 
oratory in what will, of course, be “the most important; the most decisive, and 
the most historic presidential election in American history.” 
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The “man who * * *” speeches will all be approximately the same, and the 
issues, of course, will be peace and prosperity, but the noise will be worse, and 
the ground rules for television campaigning will be even more out of date than 
they were in 1952. 

They will, that is, if something is not done about them fairly soon. 

Fortunately, some people here and elsewhere are beginning to think about the 
problem, and the TV and radio broadcasters, in town this week for a few days’ 
institutional soul-searching, are asking the politicians some pertinent questions, 

“What is the attitude of the Federal Communications Commission,” the broad- 
casters asked yesterday, “on the suggestion currently being studied by Congress 
that radio and television stations be required to give political candidates ‘free’ 
air time?” 

Dr. Frank Stanton, the president of the Columbia Broadcasting System, in a 
communication from New York, was even more specific. Why not amend the 
Federal Communications Act, he proposed, so that CBS could put the two major 
presidential candidates on panel shows on a series of Lincoln-Douglas type of 
debates without having to give the same privilege to the vegetarian, prohibition, 
and all other such minor candidates? 

Even though debaters of the quality of Messrs. Lincoln and Douglas vanished 
with the 19th century, these are good questions. The sad part about it is that 
nobody here seems to be able to agree how to deal with the problem. 

The main part of the present Communications Act that seems to be causing 
most of the trouble is the following : 

“If any licensee shall permit any person who is a legally qualified candidate for 
any public office to use a broadcasting station, he shall afford equal opportunities 
to all other such candidates for that office in the use of such broadcasting 
station * * *” 

The practical result of this regulation is that TV and radio stations seldom give 
any candidate for office free time because they would then be obliged to give all 
other candidates for the same office equal time. Thus, while many stations would 
no doubt have been willing to give time to General Eisenhower and Adlai E. 
Stevenson in the last election, they could not do so without having to give the 
same amount of time to the other “legally qualified candidates” representing 
minor parties or sects. 


EDITORIAL JUDGMENT BARRED 


Tn short, the TV and radio stations cannot exercise their editorial judgment 
to “cover” the speeches they think important and ignore the others, as the news- 
papers do. They are are obliged under the fee rules to treat the candidates of 
the Socialist Party, the Communist Party, the American Vegetarian Party, the 
Greenback Party, and the Prohibition Party precisely as they treat the candi- 
dates of the Republican and Democratic Parties. 

If one gets free time all must get free time, and while this is eminently fait 
in principle, the result in practice has been of course that the stations have al- 
lowed the problem to be settled on the basis of ability to pay. 

Even in 1952, a half-hour single TV network broadcast could cost more than 
$30,000. That was when there were only 17 million TV sets in the country. Al- 
ready the rates are higher and, by a year from next November, when there are 
expected to be more than 50 million sets, the bill will be much higher. 

There is general agreement here that the ability-to-pay principle is not just 
in a democracy, and that the injustice is likely to increase in direct ratio to 
the rise in TV costs, but the problem cannot be solved merely by changing the 
rules to give the Democrats and Republicans free time and blocking out all 
others. 

For while this might not produce injustice in national Presidential elections, it 
could easily do so in State, congressional and municipal elections. For exam- 
ple, Fiorella La Guardia’s successful Fusion Party campaign in New York City 
some years ago would have been handicapped by discrimination in favor of the 
major parties. 

This is only one of the many new problems to rise with the popularity and 
power of Nationwide TV. 

Another is the increasing use of television by the executive branch of the Gov- 
ernment. For example, President Eisenhower now puts on his weekly news con- 
ference before the TV cameras. Could he increase the number of news con- 
ferences during the campaign and thus be on a free TV national network 2 or 5 
times a week while the Democrats had no such opportunity of equal time? 
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These are just a sample of the problems now facing and dividing the politicians 
and the Federal Communications Commission, and it is clear that the whole 
question will have to be carefully studied before long if an objective appraisal is 
to be condueted at all. 

There are several ways in which this could be done by Congress, but per- 
haps the best way would be to have a Presidential commission appointed, with 
representatives of the public, the broadcasting companies, the Federal Com- 
munications Commission, and the major parties. 

Such a commission would still have time to explore the problem and come 
up with recommendations before the emotions of the campdign itself make all 
objective appraisal impossible. 


{From the New York Times, May 29, 1955] 


QuTMODED Broapcast Law—“EquaL TIrMe” PROVISION SEEN AS BARRIER TO GooD 
COVERAGE 


(By Jack Gould) 


In speaking before the convention of the Nation’s broadcasters last week, 
President Eisenhower stressed television’s role in helping keep the American 
public informed. In particular he urged the radio and TV men to insure that 
broadcasting be as free as other media. 

If this goal is to be attained, however, the broadcasters cannot do it by them- 
selves; the help of Congress is needed. In one of the most vital and crucial 
branches of news—politics—television is hobbled by a regulation that, if applied 
to newspapers, soon would make a hollow jest of a free press. 

The regulation is known technically as section 315 of the Federal Communica- 
tions Act and popularly as the equal-time provision. It involves the attractive 
if naive notion that journalistic impartiality can be legislated on a mathematical 
basis. 

In practice the effect of section 315 is less a guarantee of fairness than a 
formidable barrier to adequate broadcasting of political opinion and controversy. 
The provision thwarts the conscientious broadcaster who wants to do a rounded 
job. It is a wonderful alibi for the broadcaster who doesn’t. 


LANGUAGE OF LAW 


Section 315 stipulates that if a broadcaster “permits any person who is a legally 
qualified candidate for any public office to use a broadcasting station, he shall 
afford equal opportunities to all other such candidates for that office in the use of 
such broadeasting station.” 

Under section 315 a candidate is defined as any person who announces his 
candidacy and “meets the qualifications prescribed by the applicable laws to hold 
the office for which he is a candidate.” 

The broad¢caster’s plight can be appreciated when it is realized that in 1952 
there were not only General Eisenhower and Adlai E. Stevenson running for 
office. In addition, there were presidential candidates of the American Party, 
the American Rally, the Christian Nationalist Party, Church of God Bible Party, 
Constitution Party, Greenback Party, Poor Man’s Party, Progressive Party, Pro- 
hibition Party, Republimerian Party, Socialist Labor Party, Socialist Party, 
Socialist Workers Party, Spiritual Party, Vegeterian Party, and Washington 
Peace Party. 

Under the law, is a broadcaster required to give all these candidates equal time? 
Strictly speaking, the answer would seem “Yes.” In 1952 a man named William 
R. Schneider filed in two Republican primaries and then asked the Federal Com- 
munications Commission for equal time with General Eisenhower and the late 
Senator Robert A. Taft. The FCC directed that he receive such time and Mr. 
Schneider was heard from coast to coast. 

In short, from a legal standpoint the broadcaster cannot focus his news atten- 
tion merely on the candidates, whatever their number may be, in whom there is 
genuine public interest; he is legally subject to granting equal time to many un- 
knowns. 

To avoid this contingency most broadcasters simply do not give free time to 
any of the candidates once the formal campaign has started. The same policy 
seems certain to be extended to primary contests which ultimately could mean 
virtually no meaningful political coverage that the politicians did not choose to 
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finance. Manifestly, this is an unhealthy state of affairs both for TV as a jour- 
nalistic medium and for the candidate who is not well off. 

The ramifications of section 315 extend to many news and discussion programs. 
During a campaign it might seem fair for a Republican and a Democratic Sen- 
ator, both running for reelection, to debate a national issue. But under section 
315 their opponents back home theoretically could ask for equal time to give their 
views. Rather than run this risk, discussion shows often pass up politics during 
a political campaign. 

NO NEWS 


Even on spot news a strict mathematical interpretation of equal time can 
mean no news. During the last New York State conventions a television station 
wanted to cover the balloting contest, if one developed, between Averell arri- 
man and Franklin D. Roosevelt Jr. Conceivably, this news event could run an 
hour or so on TV. The Republicans, with Senator Irving M. Ives unopposed for 
the gubernatorial nomination, had not ballot contest. 

If the Democrats were to be on TV, however, the Republicans wanted to be on 
just as long, even if it meant filling in with speeches. But the Democrats said 
if the Republicans made speeches they wanted time to reply. The upshot of this 
seesawing nonsense was that the Democratic contest wasn’t covered, even though 
it was real news. The TV public was not informed. 

Section 315 imposes an impossible journalistic burden. News cannot be judged 
on a legalistic and statistical basis without leading to utter chaos. If a news- 
paper used the full text of the Republican and Democratic candidates, should it 
be compelled by law to run the full text of a dozen other candidates? Should 
a Democratic story be ignored because the Republicans weren’t making news? 
Yet these absurd situations do prevail in TV. 

The evil of trying to legislate fairness already is apparent. Senator Warren G. 
Magnuson, chairman of the powerful Senate Interstate and Foreign Commerce 
Committee, which has jurisdiction over broadcasting matters suggested that per- 
haps broadcasters should be required to donate some fixed amount of time to 
qualified candidates. This is not unlike saying a newspaper should contribute its 
columns to the politicians with no voice in how those columns were used. 

The remedy is not more legislation but less. Section 315 in substance con- 
tradicts another provision of the Communications Act, which prohibits Govern- 
ment meddling in program content. Political news is vital program content. 
It is time that section 315 were reexamined with a view to allowing the broad- 
easter to make his own journalistic decisions. If he is not deemed qualified to 
do so, then it can only be asked by what standard did the Federal Communica- 
tions Commission give him a license in the first place. 


[From the New York Herald Tribune, June 8, 1955] 
TV, CAMPAIGN AND VOTERS 


(By Roscoe Drummond) 


WaASHINGTON.—Vice President Richard Nixon has reached some original and 
arresting conclusions concerning the use of television in political campaigns. He 
is convinced that a good deal of fresh thinking is needed if TV is to continue to 
be an effective instrument of campaigning, and as a beginning he offers the fol- 
lowing judgments: 

That the set speech of a presidential nominee, showing him on the television 
screen haranguing a big rally or snugly reading his teleprompter in the studio, is 
on the way out. 

That such performance won't any longer attract good audiences or hold them. 

That only a major presidential pronouncement or some very special circum- 
stance, such as the buildup which preceded his explanation of the Nixon fund in 
the 1952 campaign, will produce and sustain the interest of an adequate TV 
audience in future campaigns. 

That political telecasts will have to be far better produced than in the past and 
that there will have to be some form of audience participation—perhaps an 
adaptation of Secretary Dulles’ recent foreign-policy report to the President, plus 
running comment and questions in the presence of several members of the Cabinet. 

Mr. Nixon is inclined to think that in future campaigns the nominees. will have 
to take on unrehearsed, off-the-cuff questioning if the candidates are. to.get the 
voters, in any large numbers, to stop, look, and listen. 
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This makes a good deal of sense. Unless Mr. Nixon’s advice is heeded, I sus- 
pect that set campaign speeches will attract smaller audiences than they did in 
1952. Then television was still a relative novelty to many millions of viewers. 
Novelty will no longer be enough. Political performances on TV will need to 
have pace, movement, and conflict. 

This is why I am attracted to the suggestion recently made by Dr. Frank 
Stanton, president of the Columbia Broadcasting System. He says that CBS 
would provide free television time for a series of “Lincoln-Douglas”-type debates 
between the two major 1956 presidential candidates if Congress would amend 
the communications law to make it possible. 

Dr. Stanton’s suggestion has two advantages. 

Its incidental advantage is that it would greatly reduce the costs of national 
campaigns by giving invaluable TV time to both sides—even as newspapers give 
thousands of columns of free space. 

Its compelling advantage is that it would create political telecasts which would 
meet all of Vice President Nixon’s tests—pace, movement, and conflict. 

The Lincoln-Douglas style of political debate would be provoter all the way. 
Some of its special values would be these: 

It would galvanize public interest in the campaign issues as nothing else could. 

It would clarify and sharpen the significant differences between the nominees 

It would put the presidential candidates on the screen simultaneously and 
would greatly assist the voters in appraising their relative qualities and qualifi- 
cations. 

It would enable conflicting campaign arguments to catch up with each other 
much sooner and at once increase the hazard and reduce the temptation to rely 
on exaggerated campaign arguments. 

I can’t say that all presidential nominees would like this type of campaigning. 
I am sure all the voters would like it, and I can’t escape the conclusion that a 
campaign ought to be geared for what’s good for the voters whether it is good 
for the candidates or not. 

Mr. Harris. Mr. Salant, I want to compliment you on a very fine 
and interesting statement. 

Mr. Satant. I appreciate that. 

Mr. Harris. The clearness with which you have so carefully pre- 
pared it and presented it here seems to me to point up vividly a situa- 
tion which certainly something should be done about. 

I knew, in fact, this was a problem, but I did not know that it was 
so acute until you gave us the examples which you have here in your 
statement as to the actual experience the broadcasting industry has 
had in connection with this type of program. 

Mr. Rogers, any questions? 

Mr. Rogers. Yes. 

Mr. Salant, I want to join Mr. Harris in complimenting you on your 
statement, but I want to add a little condition: That your statement is 
excellent for your side of the question. I am afraid there are some 
places in it that some of these so-called problems are a little over- 
dramatized. I notice that all through your statement you refer to the 
fact that “we” will decide who are the leading candidates. Who is 
we? 

Mr. Satant. The broadcast licensee in each case in the first instance. 
I think that ultimately the people who decide who are the major candi- 
dates in the course of the campaign are the people themselves. 

Mr. Rocers. But you are putting the cart before the horse, aren’t 
you? How are the people going to decide who are the leading candi- 
dates if only the candidate 1 representing the Democrat Party and the 
Reparured Party are put on the air? 

Mr. Sauant. You don’t have to wait for them to get on the air before 
there is some sort of public reaction and some sort of indication of 
public interest. I have to go to New York for an example, where some 
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years back in the next to the last campaign for mayor there was a 
Republican candidate, a Democratic candidate and an Independent 
candidate. It was obvious from the very first that the Independent 
candidate was a strong candidate. 

Mr. Rogers. Obvious to whom ? 

Mr. Satant. To everybody. 

Mr. Rogers. How do you speak for everybody ? 

Mr. Sauant. By everybody I mean it was obvious to anyvody who 
was following the campaign. He was a strong candidate. He had 
some substantial chance. Asa matter of fact, he was elected. 

Mr. Fiynt. Will the gentleman yield ? 

Would it not be possible if a television broadcast network system 
which desired, they could pick up, say, a third candidate and by giv- 
ing him what you might call excessive coverage develop him into one 
of the two leading candidates, where he otherwise might not have 
been one? 

Mr. Savant. It is possible. If by excessive coverage you mean 
greater coverage than the other two candidates, I think not. I think 
the standards of fairness which are in the act really 46 out of the 48 
months of the 4 years would prevent that. If by excessive coverage 
you mean a greater coverage than you think is warranted rather than 
overbalanced coverage, then perhaps there isn’t a remedy. 

Mr. Fiynt. Mr. Salant, before we go further I want to congratu- 
late you on the part of the statement I heard after I came in. I apolo- 
gize for being late. I looked forward to hearing it. We just want to 
be sure that we don’t get into the same situation that the Literary 
Digest got into with its straw vote poll a good many years ago, which 
a great many people believe was responsible for the failure and col- 
lapse of that magazine, which at the time was considered the leading 
weekly magazine in the United States. 

Also, the Gallup polls have sometimes been wrong on certain things. 
We want to make certain if we can that nobody would be hurt by the 
mistaken idea that some of the network executives might have, be- 
cause, after all, the network executives are the ones who will make the 
decisions. 

Mr. Satant. The network executives can’t exist without people, and 
I think if there is any degree of unfairness the people will react aw- 
fully quickly. 

Mr. Fiynr. Let us say if we can judge the future by the past and 
what happened to the Literary Digest, we want to be sure that that 
doesn’t happen to you (CBS) or any other network and we want to 
see that the networks do continue to exist and that they continue to 
serve the great public service that they are now performing. 

Mr. Savant. I think the Literary Digest is a very good example of 
what happens when you get too far away from the people and go wrong. 
You go out of existence. 

Mr. Rocers. Mr, Salant, as I understood it, the general text of your 
statement leads to the conclusion that you feel and the people in this 
business feel that they are engaged in a business which contributes 
greatly as a public service to every Tom, Dick, and Harry in the 
United States. Is that correct? 

Mr. Satant. That is correct. 

Mr. Rocers. That is your position, is it not? 

Mr. Satant. That is correct. 
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Mr. Rogers. You recognize your responsibility. The thing that I 
cannot get clear in my mind is this: If you don’t permit a man to be 
seen by ‘the public, although he may be the best presidential candidate 
or the best candidate for district attorney, if he is not allowed to be 
seen on television and he cannot get free time and he doesn’t have the 
money to buy the time, how in the world is the public going to be 
rendered a service if they are given only a choice between, we will say, 
Republic an and Democratie « andidates, both of whom may be scoun- 
drels. There has been some suspicion of that at times. 

Mr. Satan. That last part I won’t answer if you don’t mind. 

Mr. Hare. Will the gentleman yield ? 

Mr. Rogers. Yes. 

Mr. Hane. Under the existing law the networks are not obliged to 
give anybody any free time. 

Mr. Satant. That is right. 

Mr. Hare. Lf the candidate on one ticket pays for all his time, then 
the candidate on the other ticket is just out of luck unless he can pay 
for his time, too, isn’t that right ¢ 

Mr. Satant. That is correct. There can be a tremendous imbalance. 

Mr. Hate. The situation of which Mr. Rogers is speaking exists now. 

Mr. Satant. You are quite right. The minor party candidates, as 
a rule, are the ones without any money anyhow. So during the 
campaign 

Mr. Rogers. Of course that appeals to the broadcasting companies, 
does it not ! ? 

Mr. Satan. No, sir. 

Mr. Hat E. It does not? 

Mr. Satant. No. 

Mr. HAL E. Goahead with your answer. [am sorry. 

Mr. Catan. No, no, they don’t. Actually we would much prefer to 
do a job of more comprehensive coverage free than we have been able 
to do in these types of programs which we feel are good programs. 

Mr. Rogers. But you want, Mr. Salant, the right to determine to 
whom you render that service ? 

Mr. Satant. Yes, just as I think any other member of the press has 
that right. 

Mr. Rogers. But let’s look at it this way: We will assume that you 
do have a problem. Aren’t you approaching it by this method in the 
same manner as the approach to the problem that more accidents hap- 
pen in bathrooms than in any other part of the home, and if you do 
away with the bathroom you would wi the accident problem ? 

Mr. Satant. I don’t think we are faced with the same alternative, 
probably. Lam sorry for that answer. Mind you, this isa very limited 
amendment. This amendment leaves section 315 (a) exactly as it is for 
the set. campaign speeches, for the political rallies. This is only for 
those kinds of programs where you are fulfilling more nearly a news 
function. So we are not abolishing the bathroom. 

Mr. Rogers. I understand that, but you are locking the door. As 
Mr. Hale so ably pointed out, you are not obligated to give anyone free 
time, and all you would have to do is to say we are denyi ing free time 
to everyone, and, of course. if some fellow had a candidate he wanted 
to prefer all he would have to do is put him on a news panel or put him 
on a debate or put him in his newscast and proceed in that manner. 
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I think you will admit that public opinion, even though we say we 
are not, is susceptible to propaganda, and it does appeal to us. I think 
that has been proved a number of times in recent years. 

Mr. Satant. I think if there were any such persistent pattern of 
putting one candidate on a news panel or news interview program, and 
excluding the others, there is remedy in the communications act for 
that, wholly apart from section 315. 

Mr. Rogers. But the election would be over before you got the situa- 
tion straightened out. 

Mr. Satant. That is the point I don’t understand. I don’t think 
section 315 (a) operates any faster than the general provisions of fair- 
ness. Section 315 (a) doesn’t provide its own remedy. 

Mr. Rogers. Except that if there is a question of doubt usually the 
broadcasting station goes ahead and grants the free time rather than 
get into a controversy on it. 

Mr. Satant. That happens outside of campaign periods, as you may 
have noticed. 

Mr. Rogers. I understand that. 

Mr. Satant. So the remedy 

Mr. Rogers. It happened just recently, as I understand. 

Mr. Satant. The mechanics are just the same whether you are op- 
erating under section 315 or under the general requirements of fair- 
ness, public interest, convenience, and necessity. There is no more 
rapid remedy for the one than for the other. 

Mr. Rocers. Mr. Salant, I want you to understand this: I appreciate 
your position and the position of the industry you are representing. 
Certainly it is not my intent—and I would not do it just promiscu- 
ously—to reflect upon any radio broadcaster or any man who makes 
plows, or anybody else. 

I think in our country you are supposed to prove a man’s guilt be- 
yond a reasonable doubt. But if you are going to follow the policy 
that no wrong can be committed here when you have human beings 
involved, you could repeal the murder statutes and say we have faith 
and trust in everybody that they are not going to commit murder. 

One situation could develop which would cause a tremendous amount 
of trouble unless there were some method of handling a thing like 
this. The fear that I have is this: I have great faith in the American 
people, but there is one thing which must be done: The American peo- 
ple must have an opportunity to see and act. Unless they have that 
opportunity, if you put a limited number of candidates before them, 
you don’t give them a free choice. 

Mr. Satant. We are in complete agreement. My quarrel with sec- 
tion 315 (a) is that it doesn’t give the people that opportunity to see 
and hear and act on their own accord. 

Mr. Rogers. You mean free? 

Mr. Satant. Absolutely. 

Mr. Rocers. If you are going into the situation from that stand- 
point, why wouldn’t the better approach to this problem be some 
method by which all of the candidates could be allowed to appear at 
certain times, so it would not interfere with your operations, or where 
in fairness to all of the people to see and understand the people who 
are asking for jobs to govern them and control their lives, that the 
Government pay, or that it be done by public contribution ? 
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Mr. Sauant. There isn’t that much time in the day. If you ever 
did anything like that, you would have even more candidates than 
you have now. 

Mr. Rogers. No, no. I am talking about limited time. I mean 
limiting the time. 

Mr. Satant. How are you going to limit the candidates? 

Mr. Rogers. That is very easy. That is being done all the time. 

As a matter of fact, I think that is where the first approach should 
be made. I don’t thing a man should be allowed just to run for pub- 
lic office simply because he wants to get a little personal publicity. I 
think that he ought to be required to meet certain qualifications as to 
the seriousness of his intent. 

Mr. Satant. We have two problems: The first is the problem of 
candidates for nomination. 

Mr. Roarrs. I understand that. 

Mr. Sauant. There can be a great number. I think the Commis- 
sioner told us there were 72 candidates for sheriff in Milwaukee. 

Mr. Rogers. That is right. You have taken isolated cases all 
through here and they point it up very well, but I am talking about 
the overall picture. We can take isolated cases and you can make a 
good case anywhere on anything. 

Mr. Satant. If you provided for free time these would not be iso- 
lated cases. 

Mr. Rogers. I am talking about limited free time. You wouldn’t 
have to have them, so far as that is concerned, in your primaries. You 
could have them in your general elections. There could be legislation 
drawn to that effect. 

Mr. Dotitver. Will the gentleman yield at this point ? 

The fact is that in some of the States of the country the primary is 
the election. If you eliminate any time in the primaries you have 
eliminated any time in the election. 

Mr. Rogers. Yes. I think that is true. But then you do have in 
many of the States at the present time qualifications for a man run- 
ning for public office, and I think those qualifications in many respects 
are good. 

Mr. Harris. Will the gentleman yield? 

I think one of those qualifications is a pretty hefty fee. That isa 
limiting factor. 

Mr. Roaers. Yes, it is. 

Mr. Dotutver. That does not exist in some States. It doesn’t in 
Iowa, for example. 

Mr. Rogers. Then in some States a certain number of people have 
to sign a petition before you can be an announced candidate, which I 
think is a good safeguard against some fellow just running as a frivol- 
ous matter. I certainly subscribe to the policy that a frivolous candi- 
date should not be allowed to come in and take your time. I also adopt 
the school of thought that if the ABC packing company puts Mr. 
Harris on the air and I am his opponent, you should not have to be 
penalized to give me the free time, because ABC gives him free time. 

Mr. Satant. The Commission rule is to the contrary, though. You 
must. 

Mr. Rogers. I understand that, but I say I am an advocate of the 
school of thought that I do not think that because of what the pack- 
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ing company did, you should be penalized. I think something should 
be worked out to straighten that sort of situation out. 

Mr. Satan. For the time being, we are stuck with the FCC ruling 
and we have observed it. ; 

I think, sir, what you are suggesting is that this problem he attacked 

from the point of view of the election laws. That is something that we 
cannot do anything about. We operate under the Communications 
Act and we must take the election laws of each State as we find them, 
In a State where the only qualifications for eligibility—and this is so 
in a number of States—is that the candidate be eligible to be written 
in for it, that is that as far as the broadcaster is concerned. 
_ Mr. Rogers. Then I gather from that statement that your position 
is that if the election law be so arranged that the candidates be limited 
to where they wouldn’t create this sort of situation, that would satisfy 
you and you would be satisfied with 315, 

Mr. Sauant. That is the problem we are dealing with, depending 
on what the amendments of the law are. We certainly can think of 
some that would solve this problem. 

Mr. Rocrers. Thank you, sir. 

I believe that is all, Mr. Chairman. 

Mr. Harris. Mr. Hale? 

Mr. Hatz. I had to go to another hearing, so I did not hear all of 
your testimony. You like H, R. 6810 as it is, is that right? 

Mr. Satan. That is right. 

Mr. Hare. Iam very much disposed to agree with you. 

That is all. 

Mr. Harris. Mr. Flynt, do you have further questions ? 

Mr. Fiynt. Mr, Salant, I am very much in accord with the feeling 
expressed by my colleague, Mr. Rogers, that we do not want to be a 
party to recommending favorably any legislation which could work 
to the detriment of any bona fide candidate. I can conceivably under- 
stand where there might be five candidates either in a primary or in 
a general election for the wide variety of offices and where the ques- 
tion of who would run first, second or third would be a matter of 
considerable doubt. I am very much inclined to feel and to be very 
apprehensive that if H. R. 6810 should become law, the executives of 
one or more of the networks might play a very compelling part in 
determining not necessarily who would be first, but who would be 
1 and 2, to the possible exclusion of the third man who might in 
reality be the best qualified and at the beginning of the campaign 
might be the strongest. we 

We hope, of course, that nothing like that will ever happen, but it is 
entirely conceivable that it could happen. 

Mr. Sauant. I think, sir, that as a practical matter—after all, let’s 
look at the practical facts—we are one of the industries and there 
aren't many of them, where we can get put out of business just like 
that, by losing our licenses. No license, no business. I don’t think 
as a practical matter that any licensee is likely to be so silly as to 
risk public ill will or political ill will by ignoring anybody who has a 
chance of getting elected. 

Mr. Harrts. Mr. Salant, do you feel that the dangers pointed out by 
Mr. Rogers and Mr. Flynt are present in connection with the bill 
which we have under consideration ? 





COMMUNICATIONS ACT AMENDMENTS 191 


Mr. Satant. No, sir; I don’t. First, because this is very limited. 

Mr. Harris. That is what I wanted to find out. Limited from your 
viewpoint how ¢ 

Mr. Satant. Limited only to those parts of a broadcaster’s func- 
tion which relate most directly to its news coverage. It does not apply, 
as I said, to set speeches. It has been kept away from that so that no 
station could give your opponent a half hour for a talk free without 
giving you a half hour, the same half hour. That much of the law is 
exactly as itis. 6810 doesn’t change that. 

Mr. Harris. That is what I wanted to find out. I think what Mr. 
Rogers and Mr, Flynt have in mind is that this would permit them 
to do that. 

Mr. Satant. No, sir; it does not. 

Mr. Rocrers. Would the gentleman yield there ? 

No, I do not have that in mind at all. I have in mind that this bill 
actually limits the situation not to what they could do in regard to 
the candidates, but to the very thing Mr. Salant said, which they are 
not going to do, because they could put a man on and call it a news 
broadeast or anything they want to. That opens the door. 

Mr. Sanant. I am afraid if a regular 15-minute news program sud- 
denly appeared one day and all that it consisted of was the talk of 1 
candidate, everybody would 

Mr. Rogers. I am not talking about the talk of one candidate. I am 
talking about a similar-type program, a panel discussion or a debate. 
That is not one speech. 

Mr. Harris. I wanted to get your further analysis of what do you 
mean by similar-type program. 

Mr. Savant. I certainly would be willing that language of that 
nature be eliminated. I suppose that is there out of an excess of 
caution, All types of programs that we are really concerned about 
are covered there. It is just that in the industry, as you probably have 
discovered, vocabulary varies. People will call a news interview or a 
news documentary program by some other name, news-depth program, 
or something like that. It was just designed to take care of variations 
in vocabulary. I am sure that the “similar-type program” language is 
not vital. 

Mr. Harris. Do you have further questions, Mr. Flynt ? 

Mr. Fiynt. Mr. Salant, what would you think perhaps of an alter- 
native approach by which a station or network could elect to give free 
time, provided they gave it to every candidate who asked for it, that is, 
every candidate for a certain office, that is not for all offices in total. 
Say one of the major networks elected to give free time to the candi- 
dates of two parties for President. Suppose, let us say, there were 2 
or 3 other parties of varying degrees of strength. -Suppose 1 of those or 
2 or 3, all of those which might be considered minor parties, felt that 
they had an excellent chance in that particular election. If they asked 
for free time the alternative solution or alternative approach which 
Tam suggesting would be that if the request is made the network would 
have no alternative but to grant it. 

Mr. Satant. If I understand that, that is what the present law pro- 
vides, That is what section 315 does provide, exactly that. 

Mr. Ftynt. What is wrong with that? 

Mr, Satant. The difficulty with that, as I have pointed out, is if 
there are not just 2 or 3 other parties, but 16 other parties which have 
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residential candidates. We will have to deal with that. A half an 
our to the Democratic presidential candidate would wind you up 
with an obligation of—my mathematics are always bad, but about 9 
hours altogether for all the other candidates. That is a lot of hours. 
There isn’t that much public interest or interestedness in the candi- 
dates of many of these other parties. They are very obscure parties. 

Mr. Rocrrs. Will the gentleman yield there? 

Wouldn’t that, though, place in your industry the power to limit 
the parties in the United States to a 2-party system, and, if you de- 
cided to, put it into a 1-party system ? 

Mr. Sauant. No, sir; I don’t think it limits our industry any 
more—— 

_ Mr. Rogers. I am not talking about that. I am talking about giv- 
ing you the power to do it. I am not talking about your exercising 
the power. 

r. Sauant. I think that power now resides in newspapers, in maga- 
zines, in the people themselves. 

Mr. Rocers. With the safety valve of television. 

Mr. Satant. Why pick us for the safety valve? [Laughter.] 

Mr. Doxttver. Will the gentleman yield further at that point? 
Presently the United States is operating under a two-party system. 
However, there have been periods in United States history where third 
parties have arisen. Some of the older parties, the Whig Party, for 
example, disappeared completely and a new party arose. There were 
the Greenbackers in the period after the Civil War, and they got 
some electoral votes. There was the Prohibition Party, which at one 
time was quite prominent. 

Back in the early 1900’s the Progressive Party came to the fore, 
and Theodore Roosevelt got some electoral votes. In fact, Mr. Wil- 
son, if I remember, was a minority President because of that split. 
‘ Mr. Wiuu1aMs. You left out the most important—the States Rights 

arty. 

Mr. Dotxrver. Correct. It got some electoral votes in 1948. 

The point I want your comment on is this: This proposed law would 
put in the power of the networks the right to say whether this new 
movement is of any significance or not ; would it not ? 

Mr. Sauant. First let me answer this in two parts. It would give 
them that power only in respect of these particular types of programs. 
It would not so far as other types of programs are concerned. If you 
take the parties you have mentioned, television and radio would 
obviously not be barred to them because all those are parties which 
would have enough money to get a foothold, just as the Republicans 
and Democrats have enough money to buy time. Any one of those 
parties, if they were given free time, if the Republicans or Demo- 
crats were given free time on ordinary set programs, those parties 
would still have the right under this amendment. 

The second is that I just wish radio and television had existed 
in the days of the Bull Moose Party and the Progressive Party be- 
cause I am absolutely certain that no broadcaster would have been 
so stupid as to have ignored the significance and the importance of 
that movement. They just could not have afforded to have ignored 
it. It had too much significance nationally. 
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I don’t think that a broadcaster can survive—a broadcaster depends 
so much on public reaction, on public favor. A broadcaster just could 
not have survived if he pretended that there was no such thing as 
Teddy Roosevelt. 

Mr. Douuiver. I have some further questions of my own on my 
time. 

Mr. Rogers. Just one question in that regard: Assume this law 
passed and you had several candidates and one of them came out and 
advocated the repeal of this law, you would not consider him a leading 
candidate ; would you? 

Mr. Satant. I would consider him a misled candidate, but certainly, 
sir, seriously, I think the last thing that a broadcaster would do would 
be to say we wouldn’t put this man on the air because he disagrees with 
us about section 315 or anything else. 

Mr. Rogers. Let’s put it this way: Don’t you think the human trait 
would be that you probably would be tempted to consider him as not 
a leading candidate ? 

Mr. Satan. It is hard. In many ways I find the human trait is 
to lean over backward. 

Mr. Rogers. That is right, to be fair. I notice your speeches in be- 
half of television industry. 

Mr. Satant. Yes, sir. I like to think they are in behalf of the 
public. 

Mr. Harris. Mr. Dolliver. 

Mr. Dotuiver. To go back to your statement, there are a few things 
I would like to develop in connection with it. 

You refer on page 7 to Mr. Schneider, one of the minor candidates 
who was persistent enough to demand time from you. Did he get 
it from any other networks? 

Mr. Satant. No, sir. Apparently we were the only ones who were 
running a series. 

Mr. Dotuiver. I see. Did any of the other minor candidates besides 
Mr. Schneider get on your neck and get some time? 

Mr. Savant. For nomination; no, sir. During the election cam- 
paign the answer was “Yes.” In fact, we had to do one radio network 
broadcast for a candidate who was in jail—the Progressive candidate. 

Mr. Dotutver. What kind of time did you have to provide those 
gentlemen ? 

Mr. Satan. My recollection on the Schneider broadcast is that it 
was exactly the same time that Senator Taft had gotten and the others 
had gotten. 

Mr. Fiynt. Will you yield just 1 minute? 

Let’s be sure there was no doubt that the Progressive candidate to 
which you refer was not the Progressive candidate in 1948. 

Mr. Sauant. You are quite right. Just so there would be no doubt 
about it, his name is Vincent Hallanan. That was in 1952. 

Mr. Dotutver. I can understand the very great concern that the 
broadcasting networks and the local broadcasters of the country have 
over this very difficult problem. You have made some analogies to the 
newspaper business wherein you say that a newspaper can pick and 
choose the kind of things that it reports. The newspapers are not 
free from criticism on that score. However, it is a little different in 
that the analogy is not complete. 
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Mr. Satan. You are quite right. 

Mr. Shistaten’ The medium you have is one which uses public prop- 
erty, that is to say, the radio airwaves, and you are allocated a certain 
portion of the waveband. 

Therefore, in a sense you have a different kind of responsibility 
from the newspaper people in that respect. 

This is an extremely difficult problem. I am not at all satisfied with 
the present situation. However, I confess that I have not been con- 
vinced that H. R. 6810 is the answer to it. 

There are certainly some broadcasters in the country that are not 
altogether impartial, who, if this door were opened to permit this kind 
of so-called public-service broadcasts, would find that their particular 
candidate was much more desirable on their so-called public-service 
broadcasts, than somebody else. In fact, when you have a multiplicity 
of candidates, as there often is for minor Federal offices or even major 
Federal offices—and certainly there are many candidates for local of- 
fices—this provision would put it within the power of that local 
management, it seems to me, to make or break a candidate. What is 
vour comment on that ? 

Mr. Satant. My only answer to that is that if that were to happen, 
it seems to me clear that the station would not be operating under 
the terms of the license wholly apart from section 315 (a). If it im- 
balanced its news and interview programs so as to favor one eandi- 
date and ignore the other candidate, it is leaving out one of the most 
important elements of operating in the public interest, convenience, 
and necessity, and that is to present balanced viewpoints on all im- 
portant public issues. 

I think you have great safeguards there because if there is anyone 
madder than anybody else, it is a defeated candidate who feels that 
the station hasn't played fair w ith him. He can take it to the Com- 
mission. I don’t think the Commission- 

Mr. Douitver. Of course, I personally know of instances where 
public questions have been debated or supported by a station—this 
isn’t anything new—where it has exercised a profound influence upon 
public opinion. I will give you a sample of it. I know of a school 
district where they were trying to get a bond issue to build some 
schools in that particular district. The radio station took a very 
adverse view on it. Three times the school district brought up that 
bond issue, and twice it was defeated. The third time it carried. 
One of the members of the school board told me that that radio sta- 
tion cost the district $200,000 because they defeated a meritorious pro- 
posal which was eventually carried. 

Mr. Hare. Will the gentleman yield ? 

Mr. Dotttver. That is the kind of thing that is in the background 
of this business. 

Yes. 

Mr. Hare. The newspapers might have done the same thing. 

Mr. Dotutver. Yes, of course, but the newspaper is a little dif- 
ferent in that the newspaper is not. affected with quite the same kind 
of public interest that the radio station is. 

Mr. Satant. This is not a vital point, but let me comment at this 
point. The newspaper has a grant from the Federal Government 
necessary to its life, almost as important to its life, and that is the 
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second-class mail privilege. The example you gave of the radio sta- 
tion does disturb me. 

Mr. Dotutver. Not on your network. 

Mr. Sauant. It disturbs me anyhow. I don’t know the cireum- 
stances there, but it seems to me that if the proponents of the school 
bond issue had demanded time from that station so it could present 
its views and it was refused, somebody missed the boat. 

Mr. Douutver. That brings up another very practical thing which 
is in my mind about this situation. Suppose, for example, here is a 
vigorous campaign for prosecuting attorney, and there are half a 
dozen vigorous young lawyers who each want to be prosecuting at- 
torney. The local radio station thinks this particular man, Mr. X, is 
the man who ought to have the job as the best one of the bunch. 

They put him on the air on one of these broadcasts. They put him 
on more than once, 3 or 4 times. Don’t you see, Mr. Salant, how that 
could have a redebiill effect upon the results of the election? You 
simply open the door. You penalize every other one of those candi- 
dates except Mr. X because he happens to be the chosen vehicle of 
the radio station. I am not talking about networks, but I am talk- 
ing about local stations. 

Mr. Satant. We can talk about networks, too. I don’t deny and 

can’t deny that there is the possibility of favoritism. There is always 
the possibility of favoritism. But what I question is whether the pos- 
sibility of favoritism is so great that the public should be deprived to 
the extent that it is now of getting the full coverage, the full infor- 
mation. 

I may be wrong, because nobody has ever had a chance to try it. I 
don’t think that these dangers will materialize and I think that the 
public benefits of giving it a chance are so great that the chance ought 
to be taken. I think that you, sir, are always here if it goes wrong. I 
think the Commission is always down the street if it goes wrong. Most 
important of all, I think the people are always there. There is some- 
thing peculiar about radio and television. The people sit still for 
favoritism from newspapers, perhaps, for newspapers taking sides 
or ignoring one of the major ‘andidates completely. But if there i is 
the slightest shadow of any appearance of that in radio and television, 
I wish’ you could see our mail. People just won’t stand for it. “I will 
never look at channel so and so again.” “1 will never buy any product 
that is advertised on channel so and so again. 

Mr. Dotuiver. That hurts. 

Mr. Satant. That hurts. 

Mr. Dotutver. Just one or two more questions: You made some sug- 
gestion in here that there would be less coverage of the national cam- 
paign in 1956 than there was in previous years, or have I misread or 
misinterpreted what you said ? 

Mr. Satant. No, sir; I meant only to suggest that we will have to 
be more careful about our preconvention coverage so as to avoid the 
difficulties that we got into with Mr. Schneider. We knew the rules. 
We didn’t know of the Schneider rule until we got caught with it. 

Mr. Doriver. You got caught with it? 

Mr. Satant. But we are going to take chances. As you know, on 
Face the Nation we have alre ady had both the avowed candidates for 
the Democratic nomination and we are just going to pray it doesn’t 
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happen again because we feel that we have a responsibility to present 
these people and not make them pay for it. If we get demands then we 
will have to comply with them. But we will take the calculated risk. 

Mr. Do.uiver. Do you think the rate schedules for political broad- 
casts have anything to do with this? It has been my observation and 
experience that the charges which are made for political broadcasts are 
a bit excessive. 

Mr. Savant. If they are in excess of the regular commercial time, 
sir, there is a violation of the law. 

Mr. Dotuiver. My attention has been called to section 315 (b) that 
they shall not exceed the regular comparable use of the time. 

To pursue that a little, do you think it would aid in this situation if 
it were made possible for the radio stations to give some preferential 
charge uniformly to political candidates ? 

Would that be of any help / 

Mr. Satant. That would be of help to the candidate. 

Mr. Dotuiver. That is what I mean. Would that be of any help to 
the stations to get a more uniform or comprehensive coverage ? 

Mr. Satan. I think what that question really suggests is toward 
the proposals which have been made that broadcasting stations be re- 
quired to give free time to all candidates. That raises many difficulties. 
I think a compromise that they do it at lower rates than the ordinary 
rates just cuts the difficulties in half, but they are still there. It is true 
that we are operating on the people’s air and that we are licensed, but 
it is still difficult, I think, to justify a requirement that broadcasters 
ety free what everybody else gets paid for. If you want confetti 

or a political parade, you have to pay for the confetti. If you 
want a convention hall you have to pay for the convention hall. 
If you want advertising space in a newspaper you have to pay for it. It 
is hard to justify carving out just one segment, broadcasters, and say 
you people have to do this free or do it at half rate, even. 

Mr. Rocrrs. Would the gentleman yield there ? 

Why would not the answer to that be just to forbid the giving of 
free time and make everybody pay for the time ? 

Mr. Savant. Sir, I think the trouble with that is that then we are 
not doing our job. If by that you mean giving free time on any kind 
of program, then you begin to make broadcasting just what some of our 
critics say it is, nothing but an entertainment medium, with no news 
and information. 

Mr. Rocers. If you will yield further, Mr. Dolliver, for just one ob- 
servation which a man was talking to me about the other day. You 
are talking now of course about the program which is sponsored by a 
commercial firm and they have these panels. You are required to put 
these people on free if they have a panel, too. Why wouldn’t this 
answer that proposition, that if a man goes on that panel, whoever is 
sponsoring that has to announce how much that broadcast is costing. 
In other words, announce “this is by the John Doe Hair Restorer Co. 
and it is costing $5,000 to put this broadcast on and that there is going 
to be a politician on it and his name is so and so.” Most politicians sure 
wouldn’t want to get on that kind of program. 

Mr. Satanr. Let me see if I understand. Then there would be no 
requirement to put his opponents on that program ¢ 

Mr. Rocers. There would be no requirement to put his or 
on it. His opponent probably would be tickled to stay off that kind of 
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rogram. It points up the proposition that somebody is paying the bill 
for this broadcast. If a man is going to accept the benefits of that 
broadcast, he ought to accept the responsibility. 

Mr. Sauant. I am getting in over my head here, but I think that 
is a violation of the Corrupt Practices Act, is it not? I will have to 
turn to my lawyers here. You could not do this in the first place. 

Mr. Rocrers. Why not? He couldn’t announce how much the pro- 
gram costs. 

Mr. Sauanr. In effect this would be a corporate contribution. I am 
getting in over my head. My lawyers will have to help me on this. 

Mr. Leon Brooxs (Washington counsel, Columbia Broadcasting 
System). I think if the sponsor is doing it in order to advance the can- 
didacy it would be a violation of the Corrupt Practices Act. 

Mr. Rogers. That would be a question of fact. He could say he 
wasn’t doing it, that he was doing it in order to comply with the law. 

Mr. Brooks. It certainly isn’t clear under those conditions. If he 
just put on one candidate I think he would be running the risk. 

Mr. Rocers. ‘That would be a question of fact. 

Mr. Brooks. That is right. 

Mr. Rogers. Pardon me, Mr. Dolliver. 

Mr. Dottiver. I yield the floor. 

Mr. Harris. Mr. Hale. 

Mr. Hate. I want to ask just 1 or 2 questions. 

In the first place, at the present time under the present law the 
party or the candidate who has ample funds to spend on TV and radio 
has an advantage over the candidate or the party which is not similarly 
financed. Is that not correct ? 

Mr. Sauant. Yes, sir. There is no question about that. 

Mr. Hare. There is nothing you can do about that very well, is 
there, by law ? 

Mr. Sanant. There are some things that have been suggested. I 
don’t advance them. One of the things which has been suggested is 
that all political campaigns be financed out of Federal funds. In gen- 
eral, I would say there isn’t anything you can do about that. 

Mr. Hate. There isn’t any amendment to the Federal Communi- 
cations Act that I can think of which would take care of that situation. 

Mr. Savant. No, sir; there is not. 

Mr. Hate. If we were to pass a law that in a political campaign 
radio stations should give a certain amount of free time that, I pre- 
sume, would be unconstitutional because that would be just a con- 
fiscation pro tanto of the property of the station. 

Mr. Sauant. I would think so, sir. 

Mr. Hate. I want to put a hypothetical question which I don’t think 
is such a terribly remote hypothesis. Suppose President Eisenhower 
decides to seek reelection and suppose that on the 20th day of October, 
let’s say, the Red Chinese forces made an attack in the Straits of 
Formosa and the President of the United States wanted to have what 
a: former President called a fireside chat, and tell the American people 
about what is going on and what the Government proposes to do about 
it. Could he get free time for that purpose under the existing law? 

Mr. Savant. Could his opponents get free time ? 

Mr. Hatz. No, could he get free time? 
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Mr. Savant. Under the existing law certainly he could get free time 
and I am sure he would be given it, but the broadcasting licensee—the 
station—who gave such time would then be under an obligation to 
give equal time to every opponent. 

Mr. Hate. The candidate for Presidency on the Vegetarian ticket 
and the candidate for Presidency on the Fear God ticket and so on. 

Mr. Savant. Yes, sir. 

Mr. Hate. They all would have to have the same amount of time? 

Mr. Satant. Yes, sir. This is covered in the document which was 
presented the other day, in section III (b), 4 and 7. I have always 
thought it very lucky that Christmas doesn’t fall in the campaign 
period because then you could not have Christmas tree lighting cere- 
monies by the President. You would have to let everybody else light 
a Christmas tree, too. 

We are lucky. You are quite right under that. I am sure that no 
broadcasting station would decide not to take the risk. They obviously 
would put the President on in that sort of national emergency. Cer- 
tainly they would put the President on and not ask to be paid for it. 
But they would run the risk, literally, under the law, of then having to 
put on all these other candidates. 

Mr. Hate. It wouldn’t even be a risk. If the candidate on the Vege- 
tarian ticket said “No, you gave President Eisenhower 30 minutes last 
night to talk about the Far Eastern crisis, you have to give me 30 
minutes of free time while I tell the people of the country about the 
Far Eastern crisis.” 

Mr. Satant. He wouldn’t even have to talk about the Far Eastern 
crisis. He could talk about himself. 

Mr. Hate. That is right. 

Mr. Savant. There is no question about that. That is the way 315 
has been interpreted. 

Mr. Hate. Talk one minute about the Far Eastern crisis and talk 
29 minutes about what a wonderful guy he is. 

Mr. Savant. The law doesn’t require you to use that 1 minute for 
the Far Eastern crisis. The whole 30 minutes can be on his candidacy. 
The interpretations of the Commission are exactly on that point and 
there doesn’t seem to me to be any question that that is what they ruled. 

Let me be candid. I don’t think that 315—I hate to disagree with 
the Commission—requires that result. This is an interpretation of the 
Commission which is binding on us. 

Mr. Hate. If that is what the law means, I think it is an almost 
ridiculous situation because certainly it seems to me that the President 
of the United States. whoever he is, should have an opportunity to dis- 
cuss clear public business with the people of the country without re- 
quiring radio stations to put insignificant candidates on the air. When 
I say insignificant candidates I am not talking about people personally 
insignificant, but I mean candidates of parties which everybody would 
agree have an insignificant following. 

Mr. Savant. I suggest this sort of interpretation and ruling is based 
on substantially the same philosophy which underlies the Commis- 
sion’s opposition to this amendment. It seems to me they don’t trust 
elected officials any more than they trust us, and they are afraid that 
elected officials will take advantage during campaign periods of re- 
ports to the people or public crises or ceremonial activities to advance 
their candidacies. I think a candidate who is an elected official and 





COMMUNICATIONS ACT AMENDMENTS 199 


does have a report to make to the people, does feel that there are crises 
on which he should report to his people, or has other functions con- 
nected with his office which would involve an appearance on radio and 
ee should be permitted to do so. If the candidate who is the 
elected official says to the publie and to the station, “This is not a 
political appearance,” we ought to trust him, the Commission ought 
to trust him, and if he ov ersteps the bounds and starts on a political 
speech when he is getting the free time for performing his functions, 
I think the people won't sit still for that, either. 

Mr. Hare. Under the existing law an incumbent of public office is 
somewhat abridged as to the performance of his duty during the prog- 
ress of a political campaign. 

Mr. Savant. You can’t make your reports to your people. 

Mr. Hate. So far as television and radio is concerned. That seems 
to me to be wrong and I think we ought to do something about it. 

Mr. Rogers. Would the gentleman yield to me for one question ? 

You say don’t think the Federal Communications Commission is 
correct. Why don’t you appeal that decision / 

Mr. Satant. Sir, unfortunately the only time we can appeal that 
is when we have ignored their ruling and lost our license. This is too 
much of a risk to take. Who can guess what the Supreme Court is 
going to say ¢ 

Mr. Rogers. Let me ask you this question: Does the substantial evi- 
dence rule apply to the Federal Communications Conimission rulings ? 

Mr. Savant. Yes. 

Mr. Rocers. Do you not think probably this whole question could be 
resolved if we straightened out the bad situations that I personally 
think have been created by the substantial evidence rule insofar as ad- 
ministrative law is concerned? Would you be satisfied to have a situ- 
ation where you could appeal the decisions of the FCC and take them 
to the courts ¢ 

Mr. Sauant. No, the difficulty here is not the substantial evidence 
rule. 

Mr. Rocers I understand that but I mean change what you are 
talking about, too, so you could take it to the Court without having 
to have your license revoked. I can see that is a pretty substantial 
penalty. 

Mr. Satant. This is ene of those things where if you are wrong on 
the law you can go out of business, and ‘that is a big risk. W hen we 
get an interpretation like this 

Mr. Rogers. I do not want to cure the man’s headache by cutting off 
his head. 

Mr. Sanant. I agree with you. I just don’t know whether that 
would be a remedy because while I say we disagree with these inter- 
pretations, as you know, the Supreme Court doesn’t always agree with 
what you think and I am not sure we would be upheld at all. 

Mr. Rogers. I think the Commission probably would protest the 
abolition of the substantial evidence rule as vigorously as they oppose 
this legislation. That is all I have. Thank you, Mr. Salant. 

Mr. Wiu1aMs. I have one question, Mr. Chairman. 

IT am as much interested in the way that the stations handle issues 
as I am the manner in which they handle candidates. I don’t know 
whether this legislation would extend to issues which would affect 
candidates or not, but I do know that in cases where you have panel 
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discussions quite often those panel discussions do not cover both sides 
of the issue. Therefore, they do work to the disadvantage of absent 
candidates who are on the other side of the issue. To give you an 
example, in the case of Federal aid to education—I use this as a hypo- 
thetical case—you may see a panel program wherein proponents of 
the Federal aid to education will be discussing the method by which 
it should be distributed and the opponents of the principle of Federal. 
aid to education not being given a chance to speak on that particular 
program. In your interpretation of present law, or the law as it 
would be under this bill, are you or would you be required to furnish 
equal time to the opponents of that issue ? 

Do you follow me? 

Mr. Sauant. Yes, sir; I do. Let me make it clear that section 315 
(a) does not apply to this now. This bill does not change that one 
bit. All section 315 (a) talks about is use of facilities by candidates 
when they are candidates. So the discussion of Federal aid to educa- 
tion, which has been going on the last year, is not controlled and hasn’t 
been controlled by section 315 (a). It is only controlled by the general 
standards of operating in the public interest, convenience, and neces- 


sity. 

Mr. Wiiuiams. Would that case be alien to the point at issue here? 

Mr. Satanr. Yes, sir; except to the extent that it is suggested that 
the standards of fairness are so difficult to administer that the law 
should not be changed during the campaign period, but your question 
illustrates that that standard is the standard which must be adminis- 
tered for all except 2 months out of every 2 years, 1 year, or 4 years, 
depending on what election you are thinking of. 

Let me go on to your question—— 

Mr. Wuuiams. I am thinking, if this legislation were passed, 
through their handling of various issues of that type they could com- 
pletely destroy a candidate who happened to be on the other side of 
the issue. 

Mr. Satant. Not under the existing law, even apart from 315. I 
wanted to go on to the specific question you asked. I think if there 
were a discussion of Federal aid to education and the panel or what- 
ever the type of program was presented only one side of the issue, 
pro, let us say, and the people who were against Federal aid to edu- 
cation asked for time to reply and the station refused it and never gave 
any opportunity to present that other viewpoint, I think they would 
be jeopardizing their license, not under 315 (a) but under the re- 
quirement that they operate in the public convenience and necessity. 

As I stated in the testimony, I think all broadcasters—or almost all 
broadcasters—I just don’t know all of them to be able to say—have 
embraced the concept that the obligation and legal requirement to 
operate in the public interest, convenience and necessity includes the 
specific requirement to present both sides or all sides if there are 
more than two significant sides of an issue which is raised on their 
station. 

Just to take an example on the question you put, we had a series 
on television of five programs preceding the White House Conference 
on Education. I don’t know whether vou watched it, but we had a 
discussion on both sides of the issue of Federal aid to education. My 
recollection is that there were several viewpoints, there were more 
than two viewpoints. They were all there. 
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Mr. Mack. Would you yield tome. I would like to ask if that would 
be true in the case of news broadcasts as well. 

Mr. Sauant. Yes, sir. Our own standards which we have set up 
for our own newsmen provide specifically for that. Our newsmen 
are supposed to and are obligated in discussing an issue, reporting on 
an issue, to try to get and report all the significant opinions on the 
issue on which they are reporting. 


Mr. Witu1aMs. Were they instructed to do that in the case of Sena- 
tor McCarthy ? 


Mr. Satant. Yes, sir; they were. 

Mr. Wuu1ams. Are they instructed to do that now in the case of the 
current southern problem ? 

Mr. Satant. Let me be fair with you, sir. This is a general instruc- 
tion that applies to all issues, including that one. 

Mr. Wuutiams. I don’t mind telling you that the reason I am so 
concerned about that is that my State of Mississippi has recently been 
the victim of the most malicious, dirty, vile slander that anybody, 
including the radio stations, newspapers, and every medium of prop- 
aganda and the dissemination of information, can put out. We have 
never had our side told. Now, why? 

Mr. Sauant. Sir, I can only say this to you: If you think any CBS 
radio or television broadcasts coming down into your State or any- 
where else have not presented your side fairly or have tended to ig- 
nore it, come to us. 

Mr. Wixuiams. You must not have read the editorials in the news- 
papers that own your station in Jackson, Miss. 

fr. Savant. Let’s understand. When you say “our station,” that 
isan affiliate. We have absolutely no control over what it does locally 
and by law we may not. I am talking only about the network pro- 
grams and the programs over the stations which we own, and none 
of those unfortunately are in Mississippi. 

Mr. WriutaMs. That is all. 

Mr. Harris. But that question is not involved here. 

Mr. Satant. No, sir; it is not. In no way—315 (a) doesn’t affect 
it and H. R. 6810 doesn’t affect it. 

Mr. Harris. In other words, only recently you had an experience 
over your network on Mr. Edward Murrow’s program regarding the 
farm issue and, as a result of that, Mr. Benson, the Secretary of Agri- 
culture, requested that he be given free time. 

Mr. Satant. The request hasn’t been received yet, sir. 

Mr. Harris. I should say he announced that he was going to ask 
for time. I read it ina newspaper. I will put it that way. He said 
he was going to request free time. If and when he does, you feel 
under the rule of fairness you will have to give him time ? 

Mr. Satant. That will depend, sir, on whether 

Mr. Harris. You just told Mr. Williams here that you like to keep 
that balance and give time. 

Mr. Satant. The question which would have to be decided is 
whether that broadcast was an unbalanced broadcast. 

Mr. Harris. As I understand the reports, no one would question 
that. 

Mr. Satan. You should see what many of the Democrats and many 
of the farm Republicans have said. They thought it was a very fair 
broadcast. I might point out that though we have not received a 
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request from the Secretary yet, or hadn’t when I came down here at 
10 o’clock this morning, we have requests from a number of people 
to reply to Secretary Benson if we give Secretary Benson time to 
reply to the Murrow program. 

Mr. Harris. I probably should not say so here, but I thought it 
was a very good program. 

Mr. WiuuiAMs. If that is alien to the point at hand, I am sorry for 
getting you sidetracked. As I understand it, then, it is your belief 
and the position of CBS that they do not permit the slanted newscasts 
or stories of any kind to come over the network ¢ 

Mr. Satant. Absolutely, sir. 

Mr. Harris. Including Mr. Murrow? I don’t believe you carry 
Mr. Pearson, do you ¢ 

Mr. Satant. No, sir; we don’t. 

Mr. Harris. For that you are to be congratulated. 

But I suspect quite a number of people throughout the country 
would have to disagree with that statement, but there is no way to 
settle it here. 

Shall we get back to this bill for just a moment. I had two or three 
things I wanted to ask you. I agree with what has been said here that 
this is an important. subject and there is intensified interest in it. In 
fact, I think perhaps I should say now that on next Tuesday at 11 
o'clock Mr. Paul Butler, the chairman of the Democratic National 
Committee, will be here as a witness. Mr, Leonard Hall, chairman of 
the Republican National Committee, very likely will be here either 
then or at some later time. That shows the growing interest that there 
is in this problem. 

It is a fact that radio stations, under their licenses, are required to 
serve in the public interest ? 

Mr. Sauant. Yes, sir. 

Mr. Harris. In fact, you must show the Commission from time to 
time that you are serving the public interest. That is No. 1 and the 
uppermost requirement of any station. Is that not true? 

Mr. Satant. Yes, sir; that isa basic requirement. 

Mr. Harris. In serving the public you feel that these news broad- 
casts and discussion programs are necessary in order to meet that 
requirement ? 

Mr. Sauant. Yes, sir. 

Mr. Harris. You feel that certain type programs are necessary and 
require the appearance of certain people who have a great deal to do 
with the formulation of those policies by which the American people 
live. You feel it is necessary for them to appear on these programs 
in the public interest ? 

Mr. Sauant. Yes, sir. 

Mr. Harris. Your complaint now is that under present law there 
is a restriction which prohibits you from carrying out that require- 
ment of your station or a station serving in the public interest. 

Mr. Saranr. Asa practical matter: yes, sir. 

Mr. Harris. Yes: that is what I am talking about. On the other 
hand, you do admit that the American people believe in the rule of 
fairness ? 

Mr. SaLant. Lespouse it, sir. 

Mr. Harris. Consequently, any one who has the power that a radio 
or television station has in determining the trend of the mind of the 
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American people on certain issues have a great responsibility as to 
what that rule of fairness is. Would you say that is a fair statement ¢ 

Mr. Satant. Yes, sir. 

Mr. Harris. Consequently there must be great caution in delegating 
such power not only by rule or regulation but as well by congressional 
action, by legislation ? 

Mr. Satant. And by selection of licensees. 

Mr. Harris. And by selection of licensees, that is right. 

Consequently, the Commission is rightly concerned over this rule 
and the impartial actions and attitudes of those who are given such 
licenses. 

Mr. Satant. That is correct. 

Mr. Harris. So we have here a problem which seems to be dangling 
at both ends and it is pretty difficult to reach a solution by starting 
at the center. Would you say that under the present law the Federal 
Communications Commission would have the authority to amend its 
rules and regulations to the extent that it could reach this problem? 

Mr. Satant. No, sir; not completely. I think not. I think some 
of their rulings are not required as, for example, the ruling applying 
section 315 to the completely nonpolitical use of a broadcasting sta- 
tion by a man who happens to be a candidate but, more important, 
is an elected officer of the Government, making some sort of report to 
the people. I don’t think that is a consequence required by section 
315 (a). 

Mr. Harris. I agree with Mr. Rogers. I think their ruling a few 
days ago applicable to the situation he mentioned, of a commercial 
broadcast, if that is their ruling, goes beyond the spirit of the law, 
section 315. 

Mr. Satant. This is one in which we are particularly interested and 
I think they cannot reach this one by rule, and that is the possibilities, 
which I think are great and I hope some day it may materialize, of 
a debate between the major candidates. 

Mr. Harris. In order to pursue this rule of caution to be sure that 
the rule of fair play and impartiality prevails, do you think that this 
matter could be more adequately handled if the Congress would give 
the Commission such authority ? 

Mr. Savant. You are asking me, sir, to predict what the Commis- 
sion might do? 

Mr. Harrts. No; I am not asking you to predict what the Congress 
or the Commission might do. I am asking you do you think that the 
licensees could be reached in a w ay whereby there would be some re- 
striction? Congress might say to the Commission, “You can have the 
authority to promulgate. certain rules to permit certain type programs 
which you say now are restricted.” 

Mr. Satant. Oh, yes, sir. If you give the Commission some guid- 
ance and then give the Commission power to relax the present re- 
quirements of 315 (a), certainly it can be reached in that way. 

Mr. Harris. It just occurr ed to me that that might be one way to 
consider this matter in order to be very careful that we do not go too 
far, as was mentioned by Mr. Flynt a moment ago. 

Mr. Savant. Yes; that certainly would be an effective way of doing 
if, provided they were given some sort of guidance not to go back to 
where we are now. 
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Mr. Harris. You mentioned a moment ago, and laid great emphasis 
on the fact, that the attitude of the American people had a lot to do 
with your own programs and your own actions. I should think that 
the same would apply to a governmental agency because, after all, 
if the American people were after the Members of Congress who rep- 
resent them from all sections of the country, and if the Congress got 
after the FCC, it might have some effect. There is always a way to 
reach it. 

H. R. 6810 applies to all political candidates, that is, presidential, 
congressional, State, local, and so forth. Is that not right? 

Mr. Sauant. Yes, sir. 

Mr. Harris. If this proposal were to be enacted, that is, H. R. 6810, 
do you see how it could operate to the disadvantage of a third party or 
an independent candidate, as Mr. Dolliver mentioned a moment ago, 
remembering of course the experiences of Teddy Roosevelt and Bob 
LaFollette and LaGuardia of New York, and others we could mention. 

Mr. Satant. Yes, and Mayor Impellitteri, who ran as an independ- 
ent. Asa practical matter, no, sir; 1 don’t think it would operate to the 
disadvantage of any movement or group of that nature. Let me be 
frank. I think it would operate to the disadvantage of the Church of 
God Party. 

Mr. Dotiiver. Mr. Schneider ? 

Mr. Sautant. Yes, Mr. Schneider, and some of the other parties that 
T have listed in here, but not anything that is substantial. 

Mr. Harris. You mentioned a moment ago that one way in which 
the Commission would finally get to the problem is to look at the record 
of the station on the renewal of the license. 

Mr. Satant. Yes, sir; and they don’t have to wait that long, either. 
They can just revoke. 

Mr. Harris. That is true. On the other hand, networks are not 
licensed. 

Mr. Satant. Sir, a network can’t exist without the stations it owns, 
and the stations are licensed. 

Mr. Harris. I know, but the networks provide the programs. 

Mr. Sauant. Yes, sir. 

Mr. Harris. The networks are not licensed. 

Mr. Satant. That is right, sir. 

Mr. Harris. What would be your feeling about the same agency 
taking a look at the network operation every so often just as it does 
look at the stations ? 

Mr. Satant. Sir, they do, through looking at our applications for 
renewal of the stations which we own, which carry the network pro- 
grams. 

Mr. Harris. They look at the program that the station carries. 
They don’t look at you, who are up there arranging for those programs. 

Mr. Satant. They look at the programs that that station carries, 
and the programs that that station carries are the programs that we 
arrange for up there on the network. Yes, they look at the network 
programs through the station operations. 

Mr. Harris. Do you mean to say that the Federal Communications 
Commission reviews occasionally from time to time the performances 
of the networks? 

Mr. Satant. Through the stations; yes, sir. 
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Mr. Harrts. That is an indirect approach. 

Mr. Sauant. We don’t feel so, sir. 

Mr. Harris. You of course are not suggesting here that the net- 
works be licensed, then. 

Mr. Satant. No, sir, I think it is unnecessary. 

Mr. Harris. While we are on that subject and connected with it, I 
believe CBS has filed with the Senate committee a document as to the 
criteria you use in determining affiliations; is that correct ? 

Mr. Satant. Yes, sir. 

Mr. Harris. Is that an extensive document ? 

Mr. Sarant. I think it is about 50 pages long, on paper about so 
big [indicating]. 

Mr. Harris. Would you provide us a copy of it for our files ? 

Mr. Satant. Certainly, sir. 

Mr. Harris. Are you in a position that you can give us any informa- 
tion as to the relative financial positions of your own network station 
as compared with the nonnetwork or affiliated stations? 

Mr. Sarant. Let me attack that this way, sir: You mean television ? 

Mr. Harris. Yes, as an example. 

Mr. Satan. We own 4 stations: 1 in New York, 1 in Chicago, 1 in 
Los Angeles, which are VHF stations; and a UHF station in Mil- 
waukee. We happen to own fewer stations than all the other net- 
works. 

Since the VHF stations we own are in the three largest markets— 
New York, Chicago, and Los Angeles—those stations obviously do 
better than the average affiliate because the average affiliate is not in 
the same large market. Whether we do better in New York, Los 


Angeles, and Chicago than the stations owned by NBC and ABC, we 
don’t know, because the figures of other stations are not made available 
to us. 

Mr. Harris. Could you give us any information as to the relative 
financial position of one of your own network-owned stations as com- 
pared with an affiliate station on a aro population basis ? 


Mr. Satant. I don’t know how to do that. 

Mr. Harris. As an example, you say you have your own station in 
New York. 

Mr. Satant. Yes. 

Mr. Harris. Which is in the greatest market. 

Mr. Sauant. That is right; yes. 

Mr. Harris. You have a certain population in New York. You 
have an affiliate here in Washington which has a population much less. 

Mr. Satan. Yes. 

Mr. Harris. Considering the size of the market, could you give us 
any information / 

Mr. Satant. I would have to guess at this. 

Mr. Harris. Could you supply that for the record ? 

Mr. Satant. No, sir. 

Mr. Harris. After you have later looked into it a little bit? 

Mr. Satanv. I am afraid not, sir, because the financial data of sta- 
tions, affiliates or nonaffiliates, are submitted to the Commission by 
those stations on a confidential basis. We can’t see it. We don’t know 
how much the affiliates make. That you would have to get from the 
Commission. This is something that we can’t get. 
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Mr. Harris. Isn’t there consideration being given to this problem 
now by the Senate committee ? 

Mr. Saant. ees haven’t gotten to that yet, sir. 

Mr. Harris. I understood they had. 

Mr. Satant. The Senate committee ? 

Mr. Harnts. Yes. 

Mr. Satant. No, sir. So far they haven’t gotten any further than 
deintermixture. 

It is pointed out to me that the Senate committee has asked the 
Commission for that information. The Commission some time back 
said it wasn’t sure whether under the law it was allowed to give that 
to the Senate committee, because of the fact that all these financial 
data are submitted by the stations on a confidential basis. The At- 
torney General a few months ago ruled that the Commission was al- 
lowed to give it to the Senate committee. So far as I know, the Senate 
committee has not yet asked for it. That comes from the Commis- 
sion, not from us. 

Mr. Harrts. I realize that. This only indirectly affects what we 
have before us here today. 

Mr. Sartant. I regret that I cannot answer your question but the 
financial figures of the other stations are not available to us, 

Mr. Harris. Thank you very much. 

Any further questions ? 

Mr. Rocers. I would like to ask one question. I do not want to pro- 
long this. But could you tell me what the position is now about the 
charges for political broadcasts as compared with commercial broad- 
casts ¢ 

Mr. Satant. The law requires—and I am sure that the law is ob- 
served—that there can be no discrimination in charges, that the 
charges must be exactly the same for political broadcasts or cannot 
be more for political broadcasts than for commercial. 

Mr. Rogers. Was the law being violated for a while ? 

Mr. Satant. There certainly were charges that a number of sta- 
tions, in or der to discour: age political business in the sense of one- 
shot business, charged higher rates. 

Mr. Harris. Four years ago flagrant abuses were reported to this 
committee from all over the country. It came to a head in the situa- 
tion out in California. I could tell you our colleague’s name, but I 
don’t think it is necessary. It was brought to the attention of the 
committee and we looked into it and found that it was so flagrant that 
we had better do something about it, so we amended the law at that 
time and the Congress accepted it. 

Mr. Savant. May I make it clear? I don’t think the charges were 
that one candidate was charged more than another candidate. 

Mr. Rogers. No, no. 

Mr. Savant. It was that he was charged more than commercial 
broadcasts. 

Mr. Rogers. It wasa shotgun deal, and I got caught in it. 

Mr. Harris. Any further ‘questions? 

Mr. Mack. I have one question along the same line. 

Isn’t there some agreement where they consider certain candidates 
on a national scale, like certain advertising agencies? They have a 
certain fee which is charged by the radio stations which fall into this 
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category? In other words, one station might charge a lower rate than 
the other for advertising, and the second station be charging—I can’t 
think of the exact name of it, but it is like a syndicate advertising 
all over the country, and that rate be higher than the local rate for 
national products. You know what I am talking about. 

Mr. Sauant. Let me back up. I think a number of stations have 
three separate rates. One is a network rate which is charged to net- 
work advertisers for the use of that station. The second is what is 
called a national spot rate which is the rate that that station charges a 
national advertiser who uses just that station for a particular program 
or a particular announcement. 

There is a third rate which is the local spot rate, which is the rate 
charged to a local advertiser in the area served by the station, not a 
national advertiser but a local advertiser. 

Some stations have 3 different rates for those 3 purposes. I was 
just reading an opinion of the Commission yesterday on Galveston 
and Houston, where I noticed the Galveston station charges only half 
to a Galveston advertiser what it charges to a Houston advertiser, a 
national spot advertiser. I think that is the situation you are re- 
ferring to. 

Mr. Mack. Yes, sir. My question is, Would a radio station be 
entitled to charge a candidate for Congress on a national rate? 

Mr. Saranv. I can only give you my opinion. My opinion would 
be that a Congressman, if he were using a station which covered his 
district, would have to be charged the local rate. Otherwise, since 
the local advertiser would be entitled to the local rate, if that national 
rate were higher and the Congressman were charged the national rate 
he would be discriminated against. 

Mr. Mack. Then you think that they couldn’t legally charge a higher 

rate; they could not project a candidate into this national area? Is 

there : any possibility of the local station charging a candidate for the 
President of the United States a higher rate than a candidate for 
the country coroner ? 

Mr. Satant. Yes, sir; there is. 

Mr. Mack. Then they could, by some stretch of the imagination, put 
the candidate for Congress in the same level as the candidate for 
President. 

Mr. Satanv. I would like to defer this to the General Counsel for 
the Commission. My guess is no, they couldn’t do that without vio- 
lating the law. 

Mr. Warren E. Baker (General Counsel, Federal Communications 
Commission). Congress directed us to put out rules with respect to 
that. The codification which was submitted for the record the other 
day contains those rules. We interpreted it that the coverage which 
determined whether a local rate or a national rate was charged an 
advertiser would have to be applied to the region within which the 
voters reside. 

The mere fact that you serve in Congress, which is a national office 
in a sense, does not mean that you would necessarily be charged a 
national rate. It would depend on the size of your district and w vheth- 
er or not an advertiser who was covering that district would get one 
rate or the other. I think you will find those interpr etations. 

Mr. Mack. I think the excuse they use is that a candidate for 
Congress would be using several radio stations or TV stations over a 
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general area, and this one particular station projected the candidate 
for Congress into the national picture at the national rate. 

Mr. Baxer. All that the Commission did was to apply what it con- 
sidered the law to be and to make sure that comparable treatment was 
given as to the advertiser and make the rules which the Commission 
used for determining the rate to an advertiser and his coverage apply 
to the rate which would be given to the candidate, using the coverage 
to be coextensive with the district within which the voters would be. 

In other words, there might be quite a difference between a Senator 
and a Congressman on the rate you would get out of the same station. 

Mr. Mack. It would have to be determined whether he was a can- 
didate for a local office or an office on a large scale. I think this one 
particular station that I have in mind—and I am rather vague on the 
details now because it has been quite some time ago—charged the na- 
tional rate because the general area stretched over a 200-mile area and 
was served by 5 or 6 television stations and 25 or 30 radio stations. 

I have no further questions. 

Mr. Harris. Any further questions ? 

Thank you very much. I am sure we took more time than you 
anticipated, but you see the interest is pretty high. 

Mr. Satant. I suppose I ought not to admit it, but I have enjoyed it. 

Mr. Harrts. We haveenjoyed having you. 

The committee will adjourn until Tuesday of next week. 

(Whereupon, at 12:30 p. m., the committee was recessed, to recon- 
vene at 10 a. m., Tuesday, February 7, 1956.) 
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TUESDAY, FEBRUARY 7, 1956 


House or RepresENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND ForetIGN COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:15 a. m., 
in room 1435, New House Office Building, Hon. Oren Harris (chair- 
man of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

In resuming hearings on various proposals to amend the Federal 
Communications Act of 1934, we are glad to welcome this morning 
as a witness our colleague, a member of this committee, Mr. Beamer, 
who is the sponsor of H. R. 6968. Incidentally, I might say I have a 
companion bill to his. I do not recall just what the number is. 


STATEMENT OF HON. JOHN V. BEAMER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. Beamer. H. R, 6977 

Mr Harris. H. R. 6977, relating to newspaper ownership of broad- 
casting stations. 

We had last week testimony before this committee on these bills 
from the Federal Communications Commission. 

We are glad to have Mr. Beamer in support of his bill and shall be 
glad to hear his statement at this time. 

Mr. Beamer. Mr. Chairman and colleagues, I appreciate the oppor- 
tunity of appearing before my own committee. Although this is not 
the subcommittee of which I have the privilege to serve I always con- 
sider it a privilege to be a member of the Interstate and Foreign 
Commerce Committee. 

I learned when I first came on the committee that it had very wide 
jurisdiction and as a result that makes it a more interesting commit- 
tee on which to work. 

I also remember when I first came into the Congress that we had 
before us the McFarland bill, and it seemed rather technical at the 
time, and probably it still seems technical and involved to a degree. 
I remember also—— 

Mr, Harris. It not only seems that way, but it is. 

Mr. Beamer. It is technical. 

I remember also that certain statements were made at that particular 
time and I wondered why the committee did not insist upon, or why 
the House did not insist upon, having all these statements carried out 
in legislation. 

209 
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As a result, I can tell you that this is the reason I submitted the 
bill. Our Chairman, Mr. Harris, submitted a bill, and in the Senate, 
Senator Capehart and Senator Hayden have introduced companion 
measures. 

I mention this to indicate to you that it is bipartisan or I should 
even say nonpartisan. I would like to suggest that it goes beyond the 
partisanship, because to me it implies the freedom of the press. 

I am sure none of us ever agree with everything that the newspapers 
and radio and television stations want to say, but we will fight to the 
end their right to say it. That is the reason I think, too, we must ex- 
press it clear! ly. 

I became interested for several reasons because it hits in our own 
home State. It has done so in several instances. 

Before mentioning that point, however, I would like to say this: I 
do not believe in monopoly. I believe as the attorneys will tell us— 
and there are many attorneys on this particular committee—most of 
you are attorneys—that the Justice Department has sufficient laws 
today to prosecute any monopoly that might arise. 

So I believe anything this committee would do in correc ting what 
some of us may feel may have been an oversight or a misunderstand- 
ing, will not violate the antimonopoly laws and that that will be taken 
care of by the other departments. 

There are 11 radio stations and 2 television stations in the State of 
Indiana that are either owned by or connected with newspapers, and I 
would venture the assertion that almost every other State has the same 
experience. 

In other words, who is better qualified for the gathering and dis- 
semination of news than the people in that particular business. 

That is the reason we felt some attention should be given to it. 

Now, during the Fort Wayne hearing—and Fort Wayne is very near 
my home city, WGL, which, by the way, was owned by the Fort Wayne 
News-Sentinel—was very definitely denied a TV license because of 
newspaper ownership. I might add further in that case I have re- 
ceived, I think, reasonable and reliable information, that they did not 
appeal the case because they felt it was useless to do so because of the 
attitude of the Commission. They felt that the Commission probably 
was correct in making the statement, because they had been following 
the diversification plan. 

The same thing is true in the same city, in the case of James R. Flem- 
ing, who was a partner of Paul McNutt, publishers of the Journal- 
Gazette, Fort Wayne, in an application for a TV grant in that city, 
which also was denied. 

So the record indicates, because they were newspaper publishers. | 
shall go into certain other cases. 

In Evansville, the Bitner station, WEOA, was denied a TV grant 
because of the newspaper ownership of the Bitner family. The Bitner 
family own WFBM-AM and TY station, and they owned the radio 
station WFBF in Flint, Mich., and WOOB-AM and TV at Grand 
Rapids. 

The Bitner family were also denied a TV grant application because 
of their ownership of other radio and television stations. 

Asa result of the decision at Evansville, the Bitner family’s applica- 
tion was denied a year ago, and at the present time there is an applica- 
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tion for channel 9 by the Owensboro Publicity Co. ‘The station, how- 
ever, would be located at Hatfield, Ind., which is on the State line. 
They are awaiting the initial decision now. 

There are other cases pending that I shall not mention. 

I only give these three cases because I believe these illustrate a condi- 
tion that undoubtedly has been happening in other States. 

In fact, I could refer to the issue of Broadcasting-Telecasting, of 
November 1, 1954, under “Diversification : Its Case History”—and this 
particular article was the one that prompted me more or less to take 
some action. I quote: 

Since the TV freeze was lifted in 1952, there have been 7 after-hearing final 
decisions involving newspaper-owned or affiliated applicants. Only one of these 
was in favor of a newspaper. 

There have been only 2 that have been granted out of some 12. All 
of the rest have been denied TV rights. and one of the reasons the 
Federal Communications said was that they were sitiininad in gather- 
ing and disseminating news. They were in the newspaper business. 

I could give many instances on this particular care or cases similar 
to this, but I do not want to take too much time of the committee. 

I would like to point out several things—and I go back again to 
1952, I think it was, when the McFarland bill was before our com- 
mittee. 

The Chairman—I am certain I remember this correctly—was a mem- 
ber of the conference committee when the bill came back from the 
Senate, and I have information from the record before me. At that 
particular time, in order to resolve the differences between the Senate 
version and the House version in Congress, particularly the provision 
relating to this phase of discrimnation against newspapers was deleted 
because the Federal Communications Commission members at that 
particular time stated that they would not discriminate against news- 
papers. 

All we had was their verbal statement. However, I think probably 
we were just a little bit too trusting because if we had read back we 
might have read the statement of Wayne Cog, who was chairman at 
that particular time, and I will quote a portion of his statement at that 
particular time or even prior to that time, and I quote: 

The Commission is committed to the principle that unless there are overriding 
considerations, preference should be given to a nonnewspaper, nonmultiple 
owner applicant as against an applicant which publishes a newspaper or has 
other broadcast stations in order to encourage the greater diversification of con- 
trol of the media of mass information. 

I could read the rest of the statement, but I think it is unnecessary. 

Thus I think probably we were just a little too trusting in feeling 
that the Commission would continue, or would not discriminate 
against newspapers, because the chairman at that time—although it 
has changed since that time—the chairman at that time indicated 
that they were going to follow that policy 

Now I would like to proceed further on this subject. 

Mr. Harris. I think if my colleague will permit an interruption—— 

Mr. Beamer. Yes, Mr. Chairman. 

Mr. Harris. In order that the record might be very clear about the 
history of this, I might say when the bill passed the Senate the so- 

called provision with reference to newspaper applicants was not in- 
cluded in the Senate bill. 
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As it passed the House, the distinguished chairman of this com- 
mittee, Mr. Priest, offered the newspaper amendment which was 
adopted by the House. 

In conference, it was decided that under present law, provision was 
not needed. It was thought that should it be included it would be 
mandatory for the Commission to grant preference to newspaper ap- 
plicants. Without the provision, on the other hand, the newspaper 
applicant would not be discriminated against but each application 
would be determined on its merits. The conference report stated very 
definitely what the Congress understood the present provision of the 
law to be. 

Now it will be remembered that as far back as about 1944, there was 
an attempt made by the then Commission to promulgate certain rules 
concerning newspaper ownership of radio stations, and that was the 
reason that the issue was brought to the attention of the Congress at 
that time. 

Mr. Beamer. I think that the Chairman has helped a great deal 
in explaining this point. 

Mr. Harrts. I think it might be helpful if the gentleman would not 
mind to include again in this record the appropriate passage of the 
conference report with his statement. 

Mr. Beamer. Mr. Chairman, I have prepared quite a lengthy brief, 
and I have called it “Iescrimination Against Newspapers in the 
Granting of Broadcasting Facilities by the Federal Communiea- 
tions Commission.” I would like to ask permission, if I may, to pre- 
sent the entire brief for the record. 

Mr. Harris. Very well, we will be glad to have the brief. 

Mr. Beamer. I might state that it is impossible for us to give any- 
thing except just an outline or analysis of each case. It attempts to 
show, and I hope that the committee will consider, what was the in- 
tention of Congress. 

As I remember in 1952, my first term, the intention of the committee 
seemed to be unanimous that there should be no discrimination, and 
‘ it seemed to have the impression, or I seemed to have the impression, 
from the House and from the conference committee, that the reason 
this provision was deleted was because we had assurance from the 
Federal Communications Commission that there would be no dis- 
crimination against the newspaper, because the newspaper was an 
applicant for a TV grant. 

Now I have, in the latter part of this statement, given quite a bit 
of the committee’s report, quite a number of statements that have been 
taken from the record; quite a number of statements that have been 
taken from the debate on the floor of the House, all of which, I think, 
will indicate that the Congress itself was very desirous of having this 
particular intent emphasized that there should be no discrimination. 

Oftentimes the courts, I understand, in considering an interpreta- 
tion of the law, want to know what the intention of Congress was, and 
this seemed to be so very clear that the intent of Congress is there but 
that probably the Commission has not followed the intent of Con- 
gress—at least as many of us would view it. 

I wanted to repeat that particular point. 

Now, I further want to emphasize, Mr. Chairman, that this principle 
does not apply entirely to newspapers. It applies to people who have 
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other radio stations. In other words, we say that this is an antidis- 
crimination bill. 

Mr. Chairman, I will not take the time of the committee now, be- 
cause I know you have considered this in hearings which are quite 
lengthy. 

I would repeat, however, that in all of but 2 of the 12 contested cases 
coming before the Federal Communications Commission for considera- 
tion since this television freeze was lifted in 1952, that the Commis- 
= has invoked, or placed emphasis upon its diversification of media 
policy. 

Now, they have not always talked about the public interest. 

Perhaps it was in the public interest that a newspaper would be the 
one to be granted the license. Perhaps it was in the public interest that 
some other media should be granted the television or radio channel, as 
the case might be; but I want to emphasize that this does not apply to 
newspapers alone. It could apply to any other source of information 
gathering or entertainment media, such as the theaters, for example— 
and there have been instances, as I understand, where the discrimina- 
tion clause would apply there, in some instances. 

I shall not take any more time unless the committee wants me to read 
this entire report, which is quite lengthy. I ask, if I may, to have per- 
mission to have it inserted in the record at this particular time. 

Mr. Harets. Without objection, it may go into the record. 

(The brief above referred to is as follows :) 


DISCRIMINATION AGAINST NEWSPAPERS IN THE GRANTING OF BROADCAST FACILITIES 
BY THE FEDERAL COMMUNICATIONS COMMISSION 


Actions of the Federal Communications Commission over a long period of years 
have given rise to grave concern in many responsible quarters that those who 
are owners Of newspapers or connected with them are being discriminated against 
with respect to grants of applications for radio and television facilities. The 
Commission has twice promised to heed the admonitions of Congress not to 
discriminate against newspaper publishers but its recent record shows that such 
promises have not been fulfilled. It is imperative that Congress act immediately 
to correct the situation and to insure, by appropriate legislation, that such 
discrimination shall be outlawed. 

This memorandum will discuss briefly the evolution of discrimination against 
newspapers in this field, past congressional expressions of concern about such 
discrimination, and recent developments which have brought such arbitrary and 
unfair treatment into sharp focus. 

In the early years of the Federal Communications Commission, the Commission 
as a general rule did not follow a policy of distinguishing between applicants on 
the ground of newspaper ownership. On the contrary, in many cases the owner- 
ship of a newspaper or other mass media was a factor in favor of an applicant 
over its competitor, as it was recognized that mass media applicants have an 
intimate knowledge of the community and, hence, are capable of rendering a 
better service to the public.’ 

The year 1941, however, saw the beginning of a clear antinewspaper bias on 
the part of several members of the Federal Communications Commission. In 
that year, the Commission issued its order No. 79 which instituted rulemaking 
or investigatory hearings to determine “whether or not joint control of news- 
paper and radio broadcasting stations tends to result in an impairment of radio 
service under the standards of public interest, convenience and necessity.” The 


1The -“_ interest the Commission had, as demonstrated by its decisions, was to deter- 


mine that the broadcast station would not be operated as a mere adjunct to the newspaper, 
but would be operated with a separate staff apart from the newspaper operation. See, 
artford Broadcasting Co., Inc., 2 F. c C. 330 (1936); Bell Broadcasting Co., 

; Mason City Broadcast Oo., 3 F.C. C. 116 (1936) ; Harold M. Finlay, 

: Telegraph Herald, 4 F. GC. C. 392 (1937) :; Northwestern Publishing 

(19388) ; Lloyd C. Thomas (transfer of control), 5 F. C. C. 360 (1938) ; 

Cc. C. 447 (1988) ; Dorrance D. Roderick, 5 F. C. C. 563 (1938). 
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Commission thereby opened the door to a possible rule that newspapers should 
be disqualified absolutely from the operation of radio stations. Although the 
Court of Appeals for the District of Columbia in the Stahlman case’ upheld 
the Commission’s authority to conduct its proposed investigation, it made 
clear that the Commission had no power under the Communications Act to pro- 
mulgate a rule or policy the result of which would be to place applicants in a 
proscribed class merely because of their other lawful business interests. 

The Commission’s investigation was aborted with a public notice that while 
“the Commission does not feel that it should deny a license merely because the 
applicant is engaged or interested in a particular type of business * * * it does 
not intend in granting licenses in the public interest to permit concentration 
of control in the hands of the few to the exclusion of the many who may be 
equally well qualified to render such public service as is required of a licensee” 
(9 F. R. 702 (1944)). Although this statement of Commission policy seemed 
to offer assurance that applicants for broadcast facilities would never be barred 
because of their newspaper affiliations—and would be at a disadvantage only 
when competing against an “equally well qualified” applicant for the same 
facility—the practice of the Commission, unfortunately, was at variance with 
its announced policy. As a matter of fact, in the period 1946-49 many decisions 
of the Commission foreshadowed an unwarranted tendency to prefer nonnews- 
paper applicants against newspaper-connected applicants wherever possible.’ 

It was at this juncture that Congress began to take affirmative steps to 
correct the Commission’s policy with respect to newspapers. Legislation was 
introduced in the 81st Congress with the express purpose of preventing what 
Songress believed the Commission was attempting, namely, discrimination against 
newspaper applicants. An amendment to the Communications Act of 1934 was 
introduced to add a provision that “* * * the Commission shall make or promul- 
gate no rule or regulation of substance or procedure, the purpose or result of 
which is to effect a discrimination between persons based upon race, religious, 
or political affiliation or kind of lawful occupation or business association.” 
This antidiscrimination section was subsequently eliminated from the bill 
“solely because the Commission is now following the procedure which was out- 
lined in the section, has testified that it intends to follow that procedure, and 
that it is of the opinion that it has no legal or constitutional authority to follow 
any other procedure” (report of the Senate Committee on Interstate and Foreign 
Commerce (appendix A, infra) ). 

The first important case to come before the Commission after this first dis- 
position of a proposed antidiscrimination amendment was Hearst Radio, Inc. 
(WBAL), which was decided on June 18, 1951." Mindful, perhaps, of the recent 
manifestation of congressional concern over its previous antinewspaper policy, 
the Commission in the Hearst case selected a newspaper applicant over a non- 
newspaper applicant, with the statement that while newspaper ownership is a 
fact to be considered, it is only to be considered with the other aspects of 
comparative determination and as it bears upon a final decision of whether a 
grant to the applicant in question is in the public interest. While taking into 
account the principle of diversification of media which was contained in the 
public notice which concluded the “newspaper investigation” in 1944, supra, the 
majority of the Commission took care not to elevate it to an overwhelmingly 
decisive factor. The diversity principle was discussed in these words: 

“The weight to be given to the principle of desirability of diversification of 
control of media of mass communications will, in those instances involving 
licensees of existing facilities, vary with the facts in each individual case. 
We believe that normally diversification is not a controlling element where a 
person has been licensed by the Commission fer more than one station and operates 
these stations in the public interest ; where the licenses held are not in violation 
of our rules ; and where the record does not clearly establish from facts pertinent 





2Stahiman v. Federal Communications Commission, 126 F. 2d 124, 176, 178 (1942). 

8 Southern Tier Radio Service, 3 Pike & Fischer R. R. 221 (1946) ;, Observer Radio Co., 
3 Pike & Fischer R. R. 234 (1946): Voice of Augusta, 3 Pike & Fischer R. R. 434 (1946): 
Arkansas-Oklahoma Broadcasting Corp., 3 Piko & Fischer R. R. 479 (1948): Nashville 
Radio Corp., 3 Pike & Fischer R. R. 515 (1946); Beatrice Cobb, 3 Pike & Fischer R. R. 
540 (1946) ; Meadville Tribune Broadcasting Co., 3 Pike & Fischer R. R. 544 (1946); 
Roderick T. Peacock, Sr., 3 Pike & Fischer R. R. 564 (1946): City of Sebring, Florida, 
3 Pike & Fischer R. R. 710 (1947) ; Green Bay Broadcasting Co., 3 Pike & Fischer R. R. 
748 (1947) ; Commonwealth Broadcasting Corp., 3 Pike & Fischer R. R. 998 (1947): 
3 Pike & Fischer R. R. 1004 (1947); Central Broadcasting Co., 3 Pike & Fischer R. R. 
1151 (1947): Sandusky Broadcasting Corp., 3 Pike & Fischer R. R. 1265 (1947). 

#6 Pike & Fischer R. R. 994. 








COMMUNICATIONS ACT AMENDMENTS 215 


to the individual case, that the control of other radio facilities would make a 
renewal of the license not in the public interest. In the instant case our rules 
governing multiple ownership are not being violated and we do not believe the 
last made point has been established by the record. The stations owned or 
controlled by the Hearst interests serve three widely separated communities. 
Each of these communities has several stations assigned to it. The dangers 
which might arise from concentration of control in a single community, or in 
contiguous areas, with limited choice of radio services, are not here present. 
Accordingly, the fact that greater diversification might result from a preference 
of the application of Public Service Radio Corp. is not considered to be a determin- 
ing factor in this case, . 

“Similarly, the fact that Hearst interests control one of the two newspapers 
in Baltimore and a number of newspapers and periodicals in other cities, and 
that stockholders in the Public Service Radio Corp. have no proprietary interests 
in Baltimore area newspapers is not considered determinative under the cir- 
cumstanees in this case. Newspaper ownership does not automatically disqualify 
anapplicant. It is a factor which is considered, but only in relation with the other 
aspects of comparative determination and as it bears upon the final decision 
of whether a grant to the applicant in question is in the public interest. The 
record does not show that the common control of WBAL and the Baltimore 
newspaper has been employed adversely to the interests of the listening public, 
and an inference can reasonably be drawn that these conditions which have 
previously obtained will contitnue” (6 Pike & Fischer RR 994, 1031-1032). (Italic 
supplied. ) 

While no one concerned with assuring equal rights for newspaper publishers 
questioned the use of the “diversity” principle as enunciated by the majornty 
of the Commission in the Hearst case, it was noted that the then Chairman of the 
Commission and another member of the Commission, constituting 2 of the 5 
members who had participated in that decision, had issued strong dissents in 
which they expressed the opinion that the diversity dogma was practically over- 
riding. The Chairman stated that: 

“* * * The Commission is committed to the principle that unless there are 
overriding considerations, preference should be given to a nonnewspaper, non- 
multiple owner applicant as against an applicant which publishes a newspaper or 
has other broadcast stations in order to encourage the greater diversification of 
control of the media of mass information. This principle, unlike that of integra- 
tion and local ownership, is not grounded on the fact that there is any basis for 
assuming that one applicant is more likely to carry out its program proposals 
than the other, but is a reflection of the congressional policy expressed in the 
Communications Act, and that the public interest is best served by having as 
wide an ownership as possible of the media of mass communications “(6 Pike 
& Fischer R. R. 994, 1036a). [Italics added. ] 

Faced with this threat against multiple ownership of news-disseminating 
agencies and alarmed by what it believed to be a distortion of legislative policy, 
Congress in 1952 again took up the question of amending the Communications 
Act to provide an explicit antidiscrimination clause. The Committee on Inter- 
state and Foreign Commerce of the House of Representatives proposed a so-called 
newspaper amendment to S. 658 to read as follows: 

“The Commission shall not make or promulgate any rule or regulation, of 
substance or procedure, the purpose or result of which is to effect a discrimina- 
tion between persons based upon interest in, association with, or ownership of 
any medium primarily engaged in the gathering and dissemination of information 
and no application for a construction permit or station license, or for the renewal, 
modification, or transfer of such a permit or license, shall be denied by the 
Commission solely because of any such interest, association, or ownership.” 

This antidiscrimination clause was discussed at length on the floor of the 
House of Representatives. Comments on the need for the clause reflected extreme 
concern lest the Commission follow the example of its then chairman and 
penalizing newspaper owners. Representative comments of Members of Con- 
gress are set forth in appendix B, infra. However, the provision was deleted 
from the amendments to the Communications Act because, as explained in the 
House conference report,’ it was considered “unnecessary.” 

“* * * Tt is the view of the conference committee that under the present law 
the Commission is not authorized to make or promulgate any rule or regula- 
tion the effect of which would be to discriminate against any person because 


5H. Rept. No. 2426, 82d Cong., 2d sess. (1952), pp. 18-19. 
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such person has an interest in, or association with, a newspaper or other medium 
for gathering and disseminating information. Also the Commission could not 
arbitrarily deny any application solely because of any such interest or associa- 
tion.” (Italics added.) 

It appears that by its deeds, albeit not by its words, the Commission has re- 
futed these views of the conference committee. In the last 3 years the Commission 
had departed from its announced policy of merely considering newspaper owner- 
ship as one of the comparative factors to be taken into account only when all 
other qualifications are equal. A study of Commission decisions, as distinguished 
from their rationale, indicates that the Commission has fully embraced the views 
expressed by the then chairman of the Commission in his decision in the Hearst 
case, supra, that in the absence of overriding considerations, preference should 
be given to the applicant who will bring to the community an adequate media of 
communication having no connection directly or indirectly with the ownership 
of other communication media in that community. 

It has become increasingly clear on the basis of decided cases that there are 
seldom such things as “overriding considerations” in favor of newspaper. Al- 
though a number of newspaper-connected applications have been filed for tele- 
vision facilities and tremendous sums of money have been expended by the ap- 
plicants in the prosecution of their applications with the hope of being treated 
on a par with other applicants, they have had “two strikes” against them. 
Their newspaper ownership or affiliation has in effect constituted an almost 
irrebuttable presumption of comparative disqualification. 

To repeat, in all but 2 of the 12 contested cases coming before them for com- 
parative consideration, since the television “freeze” was lifted in April of 1952, 
in which newspapers or persons associated with newspapers were pitted against 
applicants with no such connections, the Commission has invoked, and placed 
major emphasis upon, its “diversification of media” policy—or has managed by 
dint of grasping at minutiae to find some other weakness in the newspaper ap- 
plicant’s position which made it comparatively inferior—in order to render a 
decision against it.© The “diversification of media” issue is not to be confused 
with monopoly, for in none of these cases would there have been any monopoli- 
zation of the media of mass communication if the newspaper applicant had been 
favored. Although, as noted above, the Commission has attempted usually to 
bolster its decision against the newspaper by finding some additional point of 
preference for its opponent, it is fair to state that the diversification issue is 
deemed paramount by most members of the Commission," and no newspaper pub- 
lisher can win a comparative hearing before the Commission unless its superiority 
in all other criteria of comparison is so overwhelming as to overcome this disa- 
bility. 

In the Oregon Television case, supra, the newspaper-connected applicant was 
again conceded by the Commission to have “an outstanding record of perform- 
ance” in its operation of a radio station for many years. On the other hand, 
the winning applicant was admittedly subject to very substantial detriments. 
Nevertheless, the latter was preferred because of the diversification issue. 


* Oregon Television, Inc. (Portland, Oreg.), 9 Pike & yao, R. oe + srw 27, 1954) ; 
affirmed, Columbia Empire Telecasters, Inc. v. F. “,, a Dee. 15, 
1955; The Enterprise Company (Beaumont, Tex.), 9 9 Pike “§ Fine er De. Ce 816 (Aug. 6, 
1954) ; ; reversed and remanded (for purposes of determining effect of agreements entered 
into between the losing newspaper-connected applicant and the grantee following the 
Commer 5 decision), Enterprise Company v. F. C. U. pp. D. 
Dee. 29, 1955: Tampa Times Co. (Tampa, Fila.), 10 Pike & Fischer R. R. 77 (Sept. 3, 
1954) ; Radio Fort Wayne, Inc. (Fort Wayne, Ind.), 9 Pike & Fischer R. R. 1221, 1222p; 
(Oct. 1, 1954, and Dec. 9, 1955); McClatchy Broadcasting Co. (Sacramento, Calif.), 
Y Pike & Fischer *, R. 190 (Oct. 4, 1954) : affirmed McClatchy Broadcasting Co. y. F. C. C. 
U. re Jan. 27, 1956; KTBS, Inc. lahreveport, La.), 10 Pike & 

Fischer R. 11 (Feb. 18, "1955).; . WKRG-TV, Ine. (Mobile, Ala.), 10 Pike & Fischer 
R. R. 225 iMar, 25, 1955): The Radio Station KFH Co. (Wichita, Kans.), 11 Pike & 
Fischer R. R. 1 (June 9, 1955) : Richmond Newspapers, Inc, (Richmond, Va.), 11 Pike & 
Fischer R. R. 1235 (Nov. 30, 1955) ; Scripps-Howard Radio, Inc. (Knoxville, Tenn.), 11 
Pike & Fischer R. R. 985 (Jan. 13, yeti : ef. Radio Wisconsin, Inc. (Madison, Wig. ), 
10 Pike & Fischer R. R. 1224 (Dec. 1955), involving a contest between 2 newspaper- 
connected applicants, in which the 1 with the more distant connections prevailed over 
the applicant with local newspaper connections. The two exceptions are: The Tribune Co. 
(Tampa, Fla.), 9 Pike & Fischer R. R. 719 (Aug. 6, 1954), in which the closest losing 
competitor was ~~ . Se ee applicant, affirmed, Pinellas Broadcasting Co. 
Ux Peas Ge , Jan. 19, 1956; and the recent case of Biscayne 
Television Dorbovestes “mM oP Fla.), 11 Pike & Fischer R. R. 1113 (Jan. 20, 1956). 

7The Commission has claimed that support for its emphasis on “diversification” may he 
found in Scripps-Howard Radio, Inc. vy. F. 0. C., 189 F. 2d 677 cert. denied, 842 U. S. 830. 

8 Broadcasting-Telecasting magazine, November 1, 1954, p. 86: Diversification: Its Case 
History. F. C. C. Denies Discrimination, But Newspapers Still Lose Out. 
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In Fort Wayne, Ind., with two contested channels sought by newspaper- 
connected applicants, neither was successful. One newspaper dropped out after 
a strongly worded unfavorable examiner’s initial decision, Northeastern In- 
diana Broadcasters, Inc. (9 Pike & Fischer R. R. 261 (1953) ). The other news- 
paper applicant, unsuccessful before the Commission, Radio Fort Wayne, Inc. 
(9 Pike & Fischer R. R. 1221 (1954) ), secured a reversal and remand from the 
United States Court of Appeals (Fleming v. F. C. C., U. S. App. D. C. ——, 
225 F. 2d 523, June 13, 1955), but upon consideration of the remand the Commis- 
sion again preferred the applicant that was not connected with a newspaper 
(Radio Fort Wayne, Inc., 9 Pike & Fischer R. R. 1222p (Dec. 9, 1955)). The 
only manner in which it has been possible for newspaper-connected applicants 
to obtain grants for television facilities has been via uncontested proceedings— 
at least by the time the matter reached the full Commission—and then not with- 
out opposition.® 

The dissenting opinion in the Wichita, Kans., case in which KFH, a news- 
paper-connected applicant, was denied a television license, will serve to illus- 
trate the kind of insurmountable barrier placed in the way of a newspaper owner 
in competing for a television license: 

“The attempt to belittle or diminish that outstanding record * * * amounts 
really to placing emphasis on small and trivial matters and cannot stand care- 
ful scrutiny. The fact is that the record is one of the most excellent and out- 
standing ones compiled by any licensee of this Commission. KFH received 
award after award from Billboard, Variety, Freedom Foundation and others 
for the excellence of its programs and for the high standard of its public 
service operation. Against this superior and outstanding record, we weight 
no record at all from Wichita Television. The decision to be reached was which 
one of these applicants knows more about the community’s needs, which appli- 
cant is most likely to be responsive to the community’s needs and which applicant 
can be relied upon to a greater extent to carry out its television commitments. 
We had KFH’s splendid record before us—we had nothing from Wichita Tele- 
vision but promises. 

“As to diversification, I do not think that in the case of awarding a license 
to a local newspaper, which is not a monopoly, that diversification should out- 
weigh all, other factors in the case, The applicant, KFH, is partially owned 
by the Wichita Eagle which has negative control of the radio station, owning 
one-half of the capital stock of KFH at this time. The Eagle publishes 1 of 
the 2 newspapers in Wichita and has done so since 1872. It was established 
by Victor Murdock and is published today by his son, Marcellus Murdock. 
!f a TV permit were granted KFH, the Eagle would hold only some 38 percent 
of the stock and the examiner furthermore pointed out that the operations of 
KFH and the Wichita Eagle are separate and distinct. In this case, the service 
rendered by the newspaper and the radio station would seem to merit consider- 
ation instead of being regarded as a factor to be held against them. News- 
paper ownership should be only one of the numerous comparative factors to be 
weighed in reaching a decision” (Radio Station KFH Co., 11 Pike & Fischer 
R. R. 1, 116a—116b). 

Language in the very recent Biscayne Television case, supra, in which the 
applicant connected with the Miami News and the Miami Herald prevailed is 
difficult to reconcile with the language in such cases as McClatchy, Oregon Teie- 
vision, and Radio Station KFH, supra. It appears that considerations not 
encompassed in the record, were brought to bear in reaching a decision favorable 
to the newspaner-connected applicant. 

In short, except for the two instances under circumstances described herein- 
above, the Commission has not adhered to the view that “Both Congress, the 
courts, and this Commission are in agreement that a permit should not be with- 
held from an applicant because it is otherwise engaged in the dissemination of 
news; the diversification factor is simply one more factor to be considered in 
the comparative process.” (See e. g., Tampa Times Co., supra.) As a matter of 
actual practice, however, it has used its policy of diversification as an overriding 
factor wherever possible so as to defeat the applicant owned by or associated 


°F. g., Southern Newspapers, Inc. (Hot Springs, Ark.), 10 Pike & Fischer R. R. 59 
(1954); Ohio Valley Broadcasting Corp. (Clarksburg, W. Va.), 10 Pike & Fischer R. R. 
191 (1954); Birney Imes, Jr. (Columbus, Miss.), 10 Pike & Fischer R. R. 1192 (1954): 
see also Cowles Broadcasting Co. (Des Moines, Iowa), 10 Pike & Fischer R. R. 1289 
(1954), and Southern Tier Radio Service, Inc. (Binghamton-Endicott, N. Y.), 11 Pike & 
Fischer R. R. 143 (1954), where after initial decision by examiner the opposing applicants 
merged for an uncontested grant. 
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with a newspaper. It has thereby so magnified the diversification principle as 
to obscure the basic statutory requirement that a grant that best serves the 
public convenience, interest, and necessity should be made. 

The preference which has been shown nonnewspaper applicants over news- 
paper applicants flowing from the excesses of the Commission’s diversification 
policy is in conflict with the decision of the Supreme Court of the United States 
in Federal Communications Commission v. Sanders Brothers Radio Station (309 
U. S. 470), in which it stated that * * * “the act recognizes that the field of 
broadcasting is one of free competition” and, “An important element of public 
interest and convenience affecting the issue of a license is the ability of the 
licensee to render the best practicable service to the community reached by his 
broadcasts.” 

Many of the losing newspapers have attempted to secure redress by appeal to 
the courts. However, with the limited review of administrative action which is 
available to a reviewing court, and absent procedural defects in the Commission’s 
decision, small are the chances of a defeated newspaper being able to get a court 
to reverse the Commission in these cases—turning as they do on administrative 
discretion. Such review does not enable the court to cut through the ostensible 
reasons for unfavorable Commission action and to reach the core of the problem— 
to wit, the overwhelming burden which the Commission has placed on any 
applicant connected with a newspaper. As recently as January 27, 1956, in 
McClatchy Broadcasting Company v. Federal Communications Commission, supra, 
the court of appeals gave the Commission carte blanche authority to do just as it 
pleased with respect to the diversification of media criterion. In that case the 
examiner had found McClatchy superior in all areas of comparison save one— 
diversification of media—and recommended an award to McClatchy. The Com- 
mission reversed the examiner and awarded the grant to the non-newspaper- 
connected opponent of McClatchy. The court affirmed the Commission. 

“We hold that the Commission is entitled to consider diversification of control 
in connection with all other relevant facts and to attach such significance to it as 
its judgment dictates.” (Italic supplied.) 

The court’s opinion concluded with this significant statement: 

“Although the examiner’s choice of McClatchy as superior in all respects ex- 
cept diversification of control is strongly supported by the proof, we cannot find 
that the Commission’s decision was arbitrary, capricious, or unsupported by sub- 
stantial evidence.” (Italic supplied.) 

The needed relief cannot be expected from the courts. 

A recent decision of the court of appeals has aggravated the difficulties faced 
by newspaper owners in applying for broadcast facilities. Prior to this decision, 
the Commission’s practice of imposing a handicap on newspaper owners, bad as 
it was, had been confined to comparative hearings involving a choice by the Com- 
mission between a newspaper-connected applicant and one without newspaper 
affiliations. On June 9, 1955, however, the court of appeals in Clarksburg Pub- 
lishing Co. v. Federal Communications Commission ( U. S. App. D. C. ——, 
225 F. 2d 511), held in effect that even though a newspaper-connected company 
is the only applicant for a particular television channel in a community (its 
competitior having withdrawn), and even though it publishes no newspaper in 
that praticular community, the Commission may be required, under the provisions 
of section 309 (c) of the Communications Act, to hold a full hearing to determine 
whether or not a grant to it would constitute such a concentration of control 
of the media of mass communication as to be contrary to the public interest. 
Thus, even if there is no other applicant who wishes to avail itself of the oppor- 
tunity to render a service on the channel sought by a newspaper-connected appli- 
eant, and even though the Commission in the absence of competitive applicants 
has made a determination without a hearing that a grant to the newspaper appli- 
cant is in the public interest, the Commission now has judicially sanctioned power, 
on the protest of one who alleges he will be faced with competition from the 
sought-after facility, to let the channel lie fallow rather than permit the news- 
paper-connected applicant to proceed with its use. 

A strong dissent was voiced when the court of appeals affirmed by a 2 to 1 
vote the Commission’s preference for a newspaper-connected applicant over a 
second newspaper applicant and a third applicant with no such affiliation, in 
Pinellas Broadcasting Co. vy. Federal Communications Commission (——— U. 5S. 
App. D. C. , Jan. 19, 1956). The dissenting judge stated that: 

“* * * a final disposition of this review, should await a remand to the Com- 
mission for the purpose of supplying an essential conclusion which is missing 
from the present record. This conclusion relates to the issue of concentration 
of control and diversification of the media of mass communication. 
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“It is true that Pinellas [also a newspaper-connected applicant] did not chal- 
lenge, either administratively or before this court, the Commission’s failure 
to reach a conclusion on this issue. Under familiar principles, and a review 
provision of the act, it may be argued that our consideration of this issue is 
precluded. But I think this argument cannot prevail when, as here, it would 
result in abandonment of our duty to require the Commission to discharge 
its proper function with respect to ‘[o]ne of the basic underlying considera- 
tions’ * of the aet. 

“It clearly appears from the scheme of the act that the Commission may not 
disregard issues of vital importance to the public interest simply because they 
are not presented by the parties.” 

Thus, we see that in the only comparative case to reach the court of appeals 
in which the Commission after long hearings conceded that the public interest 
would best be served by the newspaper applicant and awarded the grant to such 
applicant, at least one member of the court felt so strongly about the Commis- 
sion’s media diversification policy that he would have remanded despite the 
fact that the issue was not before him. It is time that the courts, as well as 
the Commission, have a clear expression of Congress in the matter of dis- 
crimination against newspapers. 

The time is past when Congress can rely upon the representations made 
by the Federal Communications Commission that antidiscrimination legisla- 
tion is unnecessary. It is now abundantly clear that if the newspaper owners 
are to have the same standing before the Commission as other business inter- 
ests, it is imperative that Congress make known its views in this matter by 
appropriate legislation at the earliest possible moment. At least a dozen 
applications for television facilities are now pending before the Commission 
on behalf of newspaper-connected applicants and such applications will con- 
tinue to be filed. If remedial legislation is deferred, the abuses against news- 
paper publishers will continue. It is urged that Congress express itself in 
unequivocal terms that newspaper publishers are not “second class” citizens. 
This can be accomplished by enacting H. R. 6968 of the 84th Congress. 


APPENDIX A 


The report accompanying S. 1973 (S. Rept. No. 741, 8ist Cong., 1st sess., p. 2), 
contained the following explanation as to why an antidiscrimination clause 
was dropped from the bill: 

“The committee desires to call particular attention to one amendment— 
namely, section 14—which was contained in the measure as first introduced and 
has now been eliminated. This section read as follows: 

“*No sanction shall be imposed or substantive rule or order be issued except 
within jurisdiction delegated to the Commission and as authorized by law. The 
Commission shall make or promulgate no rule or regulation of substance or 
procedure, the purpose or result of which is to effect a discrimination between 
persons based upon race, religious, or political affiliation, or kind of lawful 
occupation or business association.’ 

“The committee deems it important to point out why this section was dropped 
from the bill. This language was first proposed nearly 6 years ago during hear- 
ings on a Communications Act amendments bill, solely because the Federal Com- 
munications Commission at that time had under consideration a rule which 
would prohibit newspapers from becoming holders of raido licenses. While 
the Commission may have been motivated, in part at least, by the best intentions 
in seeking to prevent monopolistic control of organs of public expression in a 
community, its threatened action was of questionable constitutional validity, 
particularly in the absence of specific authority in the basic act to adopt such 
a rule. However, the net effect of the Commission’s proposed antinewspaper 
rule was to deny consideration of applications from newspapers, all such ap- 
plications having been placed in a pending file. After reflection for some 2 
years, the Commission dropped all plans for such a rule and began processing 
of newspaper applications in the same manner as other applications. 

“In testimony on the bill (S. 1973) before this committee, the Commission 
spokesman pointed out that present Commission practice and procedure has been 
in accord with that which had been intended by the original language, some 


10 The quoted language is that of the Commission. 
76974—56——_15 
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question was raised as to whether or not the proposed new language might 
not be construed or interpreted to provide a different or modified procedure 
from that now being followed. The committee, therefore, decided to eliminate 
the proposed section. It should be distinctly understood that in eliminating this 
section the committee has done so solely because the Commission is now follow- 
ing the procedure which was outlined in the section, has testified that it intends 
to follow that procedure, and that it is of the opinion that it has no legal or 
constitutional authority to follow any other procedure.” 


APPENDIX B 


In 1952, the Congress considered a proposed amendment of the Communications 
Act to include an antidiscrimination clause. Senate bill 658 to further amend 
the Communications Act of 1934 was referred to the Committee on Interstate 
and Foreign Commerce of the House of Representatives. In its section-by- 
section explanation of S. 658, as is contained in its report (Rept. No. 1750 to ac- 
company §. 658), the following appears (at p. 9): 

“Subsection (c) of this section adds at the end of section 308 of the present 
law a new subsection (d). The new subsection deals with the question of how 
newspapers are to be treated with respect to the granting of construction per- 
mits and station licenses. It provides that the Commission shall not make or 
promulgate any rule or regulation of substance or procedure, the purpose or re- 
sult of which is to effect a discrimination between persons based upon inter- 
est in, association with, or ownership or any medium primarily engaged in the 
gathering and dissemination of information and that no application for a con- 
struction permit or a station license, or for the renewal, modification, or trans- 
fer of such a permit or license, shall be denied by the Commission solely because 
of any such interest, association, or ownership.” 

The antidiscrimination clause was discussed at length on the floor of the 
House : 

“Mr. Brown of Ohio.* There are a great many provisions written into this law 
that have been needed in the past. I am specifically interested in one par- 
ticular section of the bill that I would like to mention, because I have heard 
some rumors within the last 2 or 3 days which give me some cause for alarm. 
I would like to refer, if I may, to paragraph (d) on page 46, beginning on line 
6, which provides that— 

“*The Commission shall not make or promulgate any rule or regulation, of 
substance or procedure, the purpose or result of which is to effect a discrimina- 
tion between persons based upon interest in, association with, or ownership of 
any medium primarily engaged in the gathering and dissemination of informa- 
tion and no application for a construction permit or station license, or for the 
renewal, modification, or transfer of such a permit or license, shall be denied 
by the Commission solely because of any such interest, association, or ownership.’ 

“I believe the great Committee on Interstate and Foreign Commerce acted 
wisely in writing this section into the bill in order to make certain that in the 
future some individual who temporarily rises to power in the Federal Com- 
munications Commission shall not attempt to do that which has been done in 
the past under the administration of Chairman Fly, if I may be explicit, when 
it was suddenly decided, without any logic, right, or reason, that if anyone 
should be interested in ownership of a newspaper, if anyone should be a pub- 
lisher, that he was unfit to engage in radio; that he should not be permitted 
to operate a radio station, or to have any ownership in a radio station; that 
he could not be trusted—perhaps that was the idea—with a license for a radio, 
I want to say first of all, if I may, Mr. Speaker, that while I am a newspaper 
publisher, I have no interest in radio of any kind; I own no radio station, no 
stock in any radio or television station; I never expect to own any radio or 
television station or to have any interest in any corporation or partnership 
owning one. So with no self interest involved, I say to you that if the Federal 
Communications Commission, through an arbitrary ruling, can say an American 
citizen who happens to have an interest in a newspaper or magazine, or who 
is engaged in the publishing business, shall be considered unfit to receive a radio 
or television license, then just as easily the Commission might rule that if a 
man has red hair he shall be considered unfit to own a radio station or to engage 


298 Congressional Record 7520-7521 (June 17, 1952). 








COMMUNICATIONS ACT AMENDMENTS 221 


in television; or the Commission can say, if you please, that if a man belongs 
to the Methodist Church or the Catholic Church, he shall be barred from radio 
and television. 

“There should be just one test, Mr. Speaker, for every individual who applies 
for a license for a radio or television station, or to engage in that industry, and 
that is the kind of service he can and will render to the people of America; 
whether or not he will keep faith and abide by the laws and regulations of this 
Commission properly ; whether or not he will give the adequate service that we 
have a right to expect of those to whom we grant more or less of a Government 
monopoly of the air. 

“I am hoping that this particular section, which prohibits discrimination hy 
the Commission in the granting of radio and television licenses, will be kept in 
this bill, because if it is stricken out, by the very act of striking it out through 
amendment, this House will be placing its stamp of approval upon the idea at 
least that the Federal Communications Commission has the right to discrimi- 
nate. I contend that it does not have the right to discriminate and should not 
be permitted to discriminate, and that this committee acted wisely and well 
when it wrote into the law a prohibition against any such discrimination. 

* * * * * * * 


“Mr. ELLSworTtH of Oregon. I agree entirely with what the gentleman is saying 
with reference to the value of the section of the bill on page 46 which definitely 
provides that the commission shall not make any rule or regulation which pre- 
vents newspaper publishers or any other publishers from owning radio stations. 
I think it is pertinent to point out to the gentleman and to the House that when 
the Commission was previously discriminating against publishers and news- 
paper owners, it never at any time actually issued an order which prevented 
an application being granted to a newspaper publisher. All it did was simply 
to refuse to act on such applications. 

“Mr. Brown of Ohio. Because their position could not be sustained in a court 
of law, they took the other method of just simply sitting on the applications 
and never granting the licenses. In hearing after hearing they would not face 
the issue so that you could get the case in court and get a decision. 

* x * * ok os + 


“Mr. Harris of Arkansas.” A new subsection has been added by the commit- 
tee which provides that the Commission shall not make any rule or regulation 
which would effect a discrimination between persons based upon interest in, 
association with, or ownership of any medium primarily engaged in the gather- 
ing and dissemination of information, including newspapers. It is also provided 
that no application for a construction permit or a station license, or for the 
renewal, modification, or transfer of such a permit or license shall be denied by 
the Commission solely because of any such interest, association, or ownership. 
This amendment, which has been referred to as the newspaper amendment has 
occasioned considerable discussion in our committee. In adopting this amend- 
ment, the committee was influenced by the history of the Commission’s policy 
with respect to the granting of broadcast licenses to newspapers, and by the 
legislative history of prior legislative proposals designed to deal with the same 
problem. 

“A predecessor bill to 8S. 658 contained a provision to the effect that the Com- 
mission may not adopt any rule which would result in a discrimination between 
persons based upon race, religious, or political affiliation or kind of lawful oc- 
cupation or business association. This provision was dropped from the bill and 
the Senate committee report stated that the section had been dropped because 
the Commission practice and procedure had been in accord with that which had 
been intended by the language of this section. 

“While the Commission has never again attempted to adopt a rule disquali- 
fying or discriminating against newspapers, there have been from time to time 
statements made in Commission decisions which indicate that the Commission 
considers newspaper applicants for radio or television licenses especial problem 
children. Different Commissioners have stated the Commission’s policy in 
different terms. However, it appears that newspaper applicants somehow 
enter the field with some strikes against them. It was the sole purpose of the 
amendment inserted by the House committee to make sure that newspaper 
applicants will be treated on a par with other applicants for radio and tele- 
vision licenses, and that the Commission does not follow any arbitrary policy 


*Ibid., 7523-7524. 
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which discriminates against those who are engaged in the gathering and dis- 
semination of information. 
* Fd * * * * + 


“Mr. McKinnon of California.*? Mr. Chairman, I want to express my apprecia- 
tion for the good work that this committee has done on this bill. I think 
something of this sort has been needed for a long time. I think the committee 
made a good effort in that direction. * * * 

“Mr. Chairman, I would like specifically to touch on section 7, paragraph d, 
page 46, as it relates to the publishers in their application for radio broadcasting 
permits. 

“Before coming to the Congress, I was the publisher of a good-sized metro- 
politan daily newspaper, and the owner of a 5,000-watt radio station in San 
Diego. So what I say may not fit exactly with my best interests as an indi- 
vidual, but I notice that this bill places a rightful emphasis on public interest, 
convenience, and necessity. I think we should keep this in mind at all times— 
the public interest, the public convenience, and the public necessity, because when 
these licenses in the radio field are handed out, they provide a man an exeellent 
opportunity for a good income. Basically, what we are trying to do, however, 
is to serve the public and provide competition of ideas in every way possible. 
Now when you get into markets where you have real competition in the news- 
paper business, and where you also have 2, 3, or 4 channels for television licenses, 
I think this section should apply just as it is now worded. But, where we 
move into an area where you have a newspaper monopoly, and where in that 
area you are going to have only one TV channel, then I think this wording 
should be softened or else we should have some understanding on the floor 
today that the word ‘solely’ is a qualified word. We should be sure that we 
have competition of ideas if our democracy is going to function. Too often 
we give a lot of lip service to free enterprise without really meaning it. I 
am all for free enterprise, but I think democracy can function only when we 
likewise have freedom and competition of ideas for the public. 

“When we come to an area like Los Angeles for instance where we have 
7 TV channels and 3 distinctive competitive newspaper ownerships, then I would 
say that this provision is good. But where we move up to a city like Oakland, 
where we have 1 newspaper monopoly, dominating the newspaper field in that 
area, where you have only 1 TV channel to be granted in that area, then, in 
cases like that, the FCC should not allow the newspaper monopoly to also 
own the sole TV broadcasting outlet. This section (d) should not apply in 
a case like this for it leads to a complete dissemination of ideas in that area. 
To do so would defeat the basic concept of this bill; to wit, public interest, 
convenience, and necessity. I wonder how the committee feels on problems of 
this kind and how that word ‘solely’ should be interpreted by FCC. 

* * * eo * ” o 


“Mr. Priest of Tennessee. I am in full accord with the gentleman’s view against 
granting a monopoly on sources of gathering and disseminating information. 
But with reference to the amendment, particularly that part of it which pro- 
vides that no rule or regulation shall be promulgated that would result in dis- 
crimination solely on the basis of an interest in or connection with a newspaper, 
I wonder if it is not the gentleman’s opinion that the Commission, getting back 
to the question of public interest, cannot make a decision in the public interest 
against a monopoly, and use that as a basis for a decision if such a monopoly 
situation presented itself. In other words, it seems to me that the public interest, 
as the gentleman has already emphasized, will govern at all times. I believe 
that, with this amendment in the bill, the Commission still might refuse a license 


that would result in a monopoly, because a monopoly would not be in the 
public interest. 


“Mr. McKInnon. I thank the gentleman. 

“T would like to ask further: If the Federal Communications Commission 
were to turn down an application of a publisher for a TV station in an area 
that would grant him a monopoly in news dissemination and information, would 
not the FCC be right in turning down that application, based upon the publie 
necessity and public convenience, rather than on the strict interpretation of the 
word ‘solely’ in that particular paragraph? 

“Mr. Priest. It is my opinion that that is true. 


“Mr. McKinnon, Is that in accord with the views of the chairman of the 
subcommittee? 


*98 Congressional Record 7529-7530 (June 17, 1952). 
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‘Mr. Harris. I do not believe it is involved in this amendment. I should like 
to say that the amendment which the gentleman is discussing is an amendment 
offered by our distinguished friend from Tennessee (Mr. Priest), a member of 
the committee, who has just given you what his intention in the amendment was. 
It is my feeling, and I think it is the general position of the committee, that all 
of these matters should be taken into consideration in determining what would 
be in the public interest, convenience, and necessity. If there is a question of 
monopoly involved, where you have two applicants, then certainly the Commission 
could not say that it would be in the public convenience and necessity to give 
it to a station that would bring about a monopoly in this field. In other words, 
it was the feeling of the committee to not necessarily bring about a situation 
where the Commission would have to favor one applicant over another, but to 
try to say to the Commission that it should not discriminate against one applicant 
over another. But the important thing, as the gentleman from Tennessee has 
just said, is that the Commission should determine these applications solely on 
what is best for the convenience and necessity of the public. 

“Mr. McKINNoN. I thank the gentleman. 

“Mr. Priest. If the gentleman will yield further, I wish to add just one sentence 
to what the distinguished gentleman from Arkansas has just said: Not only 
shall the Commission determine it solely on the basis of public interest, but on 
the other hand, no applicant shall have two strikes against him solely because of 
his interest in a news-gathering organization, corporation, or partnership, or 
whatever it might be. 

“Mr. McKinnon. With that explanation I think the paragraph is sound. I 
do not think a publisher should be discriminated against because he happens to 
own a newspaper. I think it is the philosophy of this bill that it should be the 
interpretation of the FCC that the public interest is best served when you have 
competition of ideas rather than a monopoly of ideas. 

“Mr. Priest. And with that I fully agree. That was my own thinking in 
offering the amendment to the committee. 

a * * * * * * 


“Mr. Priest. In response to the gentleman, may I say that I feel that the 
language in this amendment is the best language that could be developed to 
deal with a situation in which a majority of the committee felt needed some 
expression of congressional intent. Earlier in the day in a colloquy with the 
gentleman from California (Mr. McKinnon) I tried to emphasize in response 
to some questions which he asked, that the public interest must always be para- 
mount; that in deciding between various applicants for licenses, the Commission 
must first of all be governed by the public interest. I do not believe that the 
public imterest is best served by granting a monopoly to newsgathering or news- 
disseminating agencies. Therefore, it seems to me that this amendment empha- 
sizing that applicants shall not be discriminated against solely because they have 
an interest in the operations of a newspaper, is necessary in the bill. The public 
interest is still paramount, and the public interest will still guide the Commission 
and the public interest cannot best be served by granting a monopoly. 

* 2 * + * = ™ 

“Mr. MArTIN of Massachusetts. As I understand the gentleman’s amendment, 
it does not give the owners of newspapers any special privileges. It does not 
provide that any monopoly should exist, but simply says that because a man 
happens to own a newspaper, he shall not be discriminated against when he 
applies for a license to operate a radio or television station; is that correct? 

“Mr. Priest. That is certainly the purpose of my amendment, and that is what 
I had in mind in offering it. I believe the language of the amendment does 
just that. 

“Mr. MARTIN of Massachusetts. And the defeat of the amendment at this time 
might well be interpreted as a go-ahead signal to discriminate against them; is 
that not correct? 

“Mr. Priest. I feel it might be so interpreted. 

“Mr. MARTIN of Massachusetts. I hope the amendment offered by the gentleman 
from Tennessee (Mr. Priest) will prevail. 

+ * * * * * * 

“Mr. Dotiiver of Iowa. This is not a provision to give a special privilege to 
newspapers or any other media of dissemination of information. It is to secure 
to them the same treatment that other applicants may have. Perhaps you think 
the committee in putting this provision in, leaned over backward in an attempt 
to prevent discrimination against other media of information, in applying for 
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radio licenses. The fact is there was some discussion before our committee which 
indicated that in years gone by there was a definite move in the Radio Commission 
to cut off or cut out any newspapers from operating radio stations. 

“True, that move did not come to any real fruition; that is, no rule was 
adopted at the close of those hearings; but, certainly, the very fact that the 
hearings were held by the Commission, even so, raised some apprehension and 
some fears in the hearts of people who are engaged in the dissemination of 
information, and they could not see why they should be picked out as the object 
of discrimination by the Communications Commission when it came to the grant- 
ing of radio licenses. * * * 

x a 7 * o * » 

“Mr. HALLEcK of Indiana. As the gentleman will perhaps recall I served on 
the Interstate and Foreign Commerce Committee for a great many years. 
Through those years we frequently had occasion to deal with legislation concern- 
ing the radio industry; through those years we constantly heard threats to 
deprive all newspaper people of the right to have radio stations. As I listened 
to those arguments I then became convinced that the imposition of any such ar- 
bitrary rule would not be fair and would not be right, and I have consistently 
opposed that proposition. So, certainly, here today I shall not support this 
amendment; as a matter of fact I am in opposition to it and I hope that it is not 
adopted. 

“Mr. Doritver. Mr. Chairman, the gentleman from Indiana has expressed 
very succinctly the background behind this provision. Over the years there has 
been a trend or tendency on the part of some members of the Commission to 
take an arbitrary attitude. Again, I say that this provision, as was pointed out 
by my colleague from Tennessee, does not give any special privilege to news- 
papers or other people engaged in the dissemination of news; it does not give 
them any special privilege, because the primary thing in granting licenses is the 
public interest, convenience, and necessity. All tihs provision does is to prevent 
the Commission from taking an arbitrary stand that solely because an applicant 
is engaged in the dissemination of news otherwise, he shall not be denied the 
right to have a radio license. * * * 

* oe o* * ok ob x“ 

“Mr. HinsHaw of California. I think it might be explained that this matter 
arose due to a decision which was rendered on June 18, 1951 [Hearst Radio, fne. 
(WBAL), 6 Pike & Fischer R. R. 994], when the Chairman of the Commission 
and one of the members made a statement to the effect that there should be no 
multiple ownership of news-disseminating agencies. The whole Commission did 
not go along with this, but in view of the fact that a part of the Commission bad 
taken this other viewpoint and the majority ruled against them we decided to 
consider the matter in committee. 

a7 a ae + * * * 

“Mr. Rocers of Florida. Mr. Chairman, we discussed this problem in detail in 
the Interstate and Foreign Commerce Committee. As stated by the gontleman 
from Tennessee [Mr. Priest] he offered the amendment and after long discussion 
of it I do not believe there was any opposition at all when it came to a final vote 
on the amendment. All of us concurred in the viewpoint that there should be 
no discrimination against newspapers. That is all it means. It is simple. It 
says that the Commission shall issue no rules or regulations that will discrim- 
inate in any way against newspapers, newspaper owners, or those associated 
with the newspaper business. That is all that is provided. It is in the negative, 
it states they shall not refuse to issue a license solely because of the fact that one 
may have an interest in a newspaper. I think that is a fair provision. If a man 
owns a newspaper and shows that it is in the public convenience and necessity 
for him to operate a station in his vicinity I do not think the Commission should 
hold that against him. I do not think they should say to him: ‘You have a 
newspaper down there, so we will not give you a license to operate a radio 
station.’ 

* a * * ao a * 

“Mr. Brown of Georgia. There has been the contention in many communities 
of the country that the people would be without any radio service at all unless 
someone connected with a newspaper applied for a license. 

“Mr. Rogers of Florida. That is correct. The newspapers render a great pub- 
lic service, and if they can continue to render a great public service, if they can 
increase their public service through the radio field, they should not be discrim- 
inated against in that effort.” 
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Mr. Rogers. Mr. Chairman. 

Mr. Harris. Mr. Rogers. 

Mr. Rocers. Mr. Beamer, is it your position that the ownership of 
a newspaper or other radio station, or any other medium of gathering 
and dissemination of the information should not be considered for any 
purpose in the consideration of the application for a TV station ? 

Mr. Beamer. I would hate to think, as a farmer, that someone would 
say, “ You cannot do this, because you are a farmer.” 

Mr. Rocers. I understand that. 

Mr. Beamer. That is my theory. 

Mr. Rogers. What I am thinking about is this: I do not want a com- 
parison, but is it your position that such ownership is not to be con- 
sidered for any purpose’ I mean either under the diversification 
theory or for any other purpose ? 

Mr. Beamer. Only, may I add this, inasmuch as it may affect the 
public interest. 

Mr. Rocers. Well, now—— 

Mr. Beamer (continuing). And perhaps that is only in instances 
where we make an exception. 

I would hesitate to give that as the statement and also, there defi- 
nitely I would say I think it should not be used as discrimination. 

May I elaborate ¢ 

Mr. Rogers. Yes. 

Mr. Beamer. There are times when the Federal Communi- 
cations Commission, you or I, might say we do not like the policy of 
this or that newspaper. We do not like the personnel operating it. 
They might be of iterenst political faith than that of ours. It is 


difficult to get away from. 


Mr. Rogers. What we are doing is assuming the premise. That is 
what is causing me concern. Discrimination in one case might not be 
discrimination in the other. 

Now, my next question is this: Would it be your position under this 
bill that you have introduced that if the ownership of any other me- 
dium of gathering and dissemination of information were considered 
by the Commission in passing upon an application, that such consider- 
ation would constitute discrimination under this law ? 

Mr. Beamer. I think it would. 

Mr. Rogers. Thank you, sir. That is all, Mr. Chairman. 

Mr. Harris. Mr. Hinshaw ? 

Mr. Hirnsuaw. No questions. 

Mr. Harris. Mr. Hale? 

Mr. Hate. No questions. 

Mr. Harris. Mr. Dolliver? 

Mr. Dottiver. Is it not a fact at the present time according to the 
testimony of the Chairman of the Commission, during these very hear- 
ings, that the mere fact that the applicant does have other media for 
public information, that in and of itself, so the Commission testified, 
did not close the door to the application? It was merely one of the 
factors to be considered, was it not ? 

Mr. Beamer. I think you are correct. He said it was one of the con- 
tributing factors. 

Mr. Dotiiver. Yes; and it did not automatically mean in the Com- 
mission’s judgment that the authorization would be denied. 
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Mr. Beamer. In the opinion of many of the newspapers, however, 
they feel, however, that was a contributing factor and that they were 
denied television channels. 

Mr. Dottiver. Now, do you envisage that your bill will entirely 
eliminate that factor from consideration in the granting of appli- 
‘ations ? 

Mr. Beamer. I would say it would not entirely eliminate it. It will 
eliminate it as the one factor which apparently has been the deterrent 
in some instances where stations, or other sources of information media 
have attempted to secure the television channels. 

Mr. Dotuiver. Well, the point I am trying to make, my good friend, 
is how then will your proposed legislation change the present situation / 

Mr. Beamer. Well, I might say, I think if you will read it, it says: 

(d) The Commission shall not make or promulgate any rule or regulation, of 
substance or procedure, the purpose or result of which is to effect a discrim- 
ination between persons based upon interest in, association with, or ownership 
of any medium primarily engaged in the gathering and dissemination of 
information * * *. 

In oher words, we are trying to remove that one phase from the 
factors that are involved in the selection of radio or television stations, 
or the granting of licenses. 

Mr. Dotuiver. Then it is your position that that, or the fact of hav- 
ing other means of gathering news, should not be considered at all in 
the granting of a radio license? 

Mr. Beamer. I think that would cover it very well. 

Mr. Dotutver. That will eliminate it completely ? 

Mr. Beamer. It seems unfortunate, does it not, that sometimes Con- 
gress must write their intent in black and white into any legislation. 

It was hoped by a regulation, it was thought by regulation the Fed- 
eral communications would not discriminate against newspapers or 
other media of information; but in 10 of 12 cases they apparently have 
closed the doors to the granting of licenses for stations. Thus it begins 
to appear that they are not—that they are using discrimination against 
newspapers that are in that particular business. It is only because of 
the evidence of the action of the Commission that I think we have to 
consider this. 

I would judge that if the Commission had acted as they said they 
were going to act, there would have been no discussion or no considera- 
tion of such a measure. As I say, the evidence seems to be against 
them. They have only in 2 instances out of 12 given a TV station 
license, and I think in those two instances there was very little if any 
competition. And the problem of information indicated that in those 
two instances the public interest was much better served by granting 
them the rights. I hope that that answers the question. 

Mr. Douitver. Thank you. Mr. Chairman, that is all. 

Mr. Hinsuaw. Mr. Chairman. 

Mr. Harris. Mr. Hinshaw. 

Mr. Hrnsuaw. I would just like to comment to our good friend and 
colleague, Mr. Beamer, who brings this subject to our attention again 
that the activities of the Commission in the past have been somewhat 
spotty in regard to the point that he brings up. As for example, in 
the San Joaquin Valley of California, where there is a practical 
monopoly of newspapers in the hands of the McClatchy family, there 
is also practically a monopoly of radio and TV in the same family. 
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Now, nobody particularly has challenged that fact, but that is the 
truth. 

Now you take the other viewpoint that they should not be dis- 
criminated against. 

Here it seems that everyone else has been discriminated against 
if there have been other applicants. ; 

I just point that out to show how spotty it is in its interpretation. 

Mr. Beamer. In other words, they have not always been consistent, 
would you say, in granting applications and following through with 
their policy ? 

Mr. Hinsuaw. I think that isso. I have not examined it carefully 
but I happen to know that that is a practical fact. 

Mr. Beamer. I cannot give you the story of the McClatchy case. I 
know it is one of the cases involved. 

Mr. Harris. I wonder if our colleague is familiar with the decision 
of the circuit court of appeals, I believe a few days ago, in the Sacra- 
mento case. 

Mr. Beamer. All I have is the newspaper article that the court of 
appeals has backed the Federal Communications Commission’s policy 
on IV applications. ‘That isthe one to which you refer ? 

Mr. Harris. Yes. 

Mr. Beamer. The court took the stand the other day that it was 
backing the FCC decision. 

I might state I know of one particular case that has been brought 
to my attention, and in this newspaper, this one group, they did not 
even appeal the case, because they thought that there was no chance 
as long as there was no specific provision in the legislation, that there 
was not much of a chance for them to secure any support from the 
courts, and that may be the reason that no more appeals have been 
made. 

Mr. Harris. Well, as I understood it that was the case—or was 
there another case—that the Commission testified to, where they found 
that all other conditions were equal in connection with the applications 
and then they got to this point where the only difference in the two 
applications, so far as the public was concerned, was that one of them 
was a newspaper applicant and the other was not, and in consideration 
of all of these factors involved, they decided in favor of the nonnews- 
paper applicant. Is that the case? It was decided by the courts a 
few days ago. 

Mr. Beamer. Apparently that is not the McClatchy case. I might 
read very briefly from the Commission’s report as reported here : 

In sum, the Congress, the courts and the Commission are in agreement that a 
permit should not be withheld from an applicant because it is otherwise engaged 
in the dissemination of news. 

That is a portion of their statement in the McClatchy case, and our 
colleague from California (Mr. Hinshaw) has pointed out, there is 
one instance where they do seem to have a large amount of control 
over the gathering and dissemination of news. They did not with- 
hold it from them. I shall read further: 

The diversification factor is simply one more criterion to be considered in 
the comparative process * * *. Our policy favoring diversification is not di- 
rected primarily against the monopoly aspect of concentration of station owner- 
ship. 
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_ I would like to emphasize that is not directed toward the monopoly; 
interests. In other words, the same Commission here seems to be say- 
ing in the McClatchy case they are not, or they won’t serve the public 
interest. 

Mr. Hinsnaw. Mr. Chairman, I would like to bring out that under 
the will of Mr. McClatchy, who passed away some years ago, he dis- 
tinctly provided that the interest in his estate should be always used 
to support and in favor of the public ownership of the production of 
electric power, and consequently with the known monopoly in the 
San Joaquin Valley of the newspapers and the TV, the public gets 
no different slant than that of the McClatchy will which hangs over 
the newspapers and the television stations that his money controls. 

Now I certainly believe that people are entitled to other viewpoints, 
and that that viewpoint cannot be disseminated in that area just be- 
cause they do have the monopoly of both the newspaper and the radio 
and the TV. 

Mr. Beamer. Well, does not that carry out the point, though, that 
it might be well to spell it out in legislation in order that the Com- 
mission will have some particular guide to follow? Some instruc- 
tion from the Congress, rather than leave it to their own discretion. 
That has been the case. Perhaps in some instances they would act as 
one man would act and in another case they would act quite to the 
contrary. 

In this instance I have read, they did not consider monopoly as one 
of the factors to decide in deciding against the granting of a TV. 

Mr. Hinsuaw. Of course, when it comes to monopoly, you will have 
to decide first how big an area you are going to consider is monopo- 
lized. In the city of Los Angeles, the city of New York, the city of 
Chicago, if there were but 1 newspaper, with 3 million people, then 
of course you would have to consider whether the monopoly there 
would be related to the 3 million, and then in a town of 10,000 people, 
if there was but 1 newspaper, you would have to consider whether 
that would be a monopoly, because a town of 10,000 might not be able 
to support 2 newspapers. 

Mr. Beamer. I think that the gentleman is very correct. 

Mr. Hrvsuaw. I do not know where you are going to draw the line. 
I think you will have difficulty with the language in directing the 
FCC as to what is the policy should be worked out. 

Mr. Harris. Well, getting back to my question, then, should the 
Commission reach such an impasse as I indicated a moment ago, not 
having authority to consider the fact that an applicant is a newspaper 
owner or interested in dissemination of news, and so forth, the Com- 
mission then would have to necessarily drum up some other reason 
for making a decision in cases like that. 

Mr. Beamer. Well, is not, after all, public interest the fair factor? 

Mr. Harrts. Yes. 

Mr. Beamer. And if a radio station or a television station is not run 
in the public interest, the Federal Communications Commission could 
refuse to renew their license or even grant them a license. 

Mr. Harris. But, you understand, I am asking for information. Of 
course we will have an opportunity to discuss these matters when we 
get into executive session. . : 

I introduced this bill because I have been interested in it for a long 
time. I am anxious to get as much information as I can. But this 
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amendment, in your opinion, would prevent the Commission from 
considering any phase of newspaper ownership or other means of dis- 
semination of news in connection with applications. Is that right ? 

Mr. Beamer. Well, if I read this correctly. By the way, I might 
state that this is exactly the same bill—or this same portion was de- 
leted from the McFarland bill. 

Mr. Harris. I realize that. 

Mr. Beamer (reading) : 

(d) The Commission shall not make or promulgate any rule or regulation, of 
substance or procedure—— 

Mr. Harris. Now, right there—has the Commission made or pro- 
mulgated any such rule or regulation ? 

Mr. Beamer. Only by their precedence—10 cases out of 12, would 
indicate. 

Mr. Harris. I know, but is there any such rule? You are talking 
about decisions. 

Mr. Beamer. Well, I donot know. Have they? 

Mr. Harris. They say they have not. And it is certainly not in- 
cluded in this book of rules. 

Mr. Beamer. Perhaps this should be a little stronger then. 

Mr. Harris. That is just the first part of it. 

Mr. Beamer. That is the reason I want to go further with it. 

Mr. Hinsuaw. Mr. Chairman, do I remember correctly that the 
Federal Communications Commission published a sort of a statement, 
as a guiding statement, without making it a rule ? 

Mr. Harris. We have it. It is a public notice of the Federal Com- 
munications Commission. 

Apart from that I do not suppose they have any rule on it. They 
say they have not. 

r. Htnsuaw. I do not think they have. 

Mr. Harris. Now, if consideration was given by the then Com- 
mission toward such a rule, but for some reason—I do not know 
whether it was lack of authority—for some reason they abandoned it. 

Now, when the Commission was here last week, one of the objections 
they raised was the lack of a definition of the word “discrimination.” 

Now, I wonder if you have in mind what the definition of “discrim- 
ination” should be? I mean, to answer what the Federal Communica- 
tions Commission claimed would be a problem for them. 

Mr. Beamer. Well, I think the rest of it probably explains it to 
a degree: 


Discrimination between persons based upon interest in, association with, or 
ownership of any medium primarily engaged in the gathering and dissemination 
of information and no application for a construction permit or station license, or 
for the renewal, modification, or transfer of such a permit or license, shall be 
denied by the Commission solely because of any such interest, association, or 
ownership. 


I think that that will probably tell how far they can go, and I believe 
that is sufficient to cover the discrimination part of it, don’t you? It 
seems to me that discrimination is fairly clearly defined in that instance 
there, which is in the wording of the original McFarland Act, which 
we have included in our particular bills. 

Mr. O’Hara. Mr. Chairman. 

Mr. Harris. Or. O’Hara. 
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Mr. O’Hara. Mr. Beamer, is it your view that—for example, this 
is an actual situation that I know of that did exist in a rather large 
city, where the same interest that owns all of the daily newspapers 
in that city and also owns a radio station, and became the owner of 
the television stations, so that every means of communication, cf dis- 
semination of news, was controlled by actually one interest. 

Do you think that is a good thing to have exist in this country? 

Now, let me say, in fairness, in connection with my brief statement, 
that they generally divested themselves of, as I recall it, the con- 
trolling interest at least of the radio and television stations, but still 
own a substantial interest, I believe, in both of them. Now, that exist- 
ed. I know of it. 

T have never thought myself, with the tremendous power that one 
interest could exercise, that it was a good thing. 

Mr. Beamer. Well, in my previous remarks, in my introduction, I 
covered that. 

Mr. O’Hara. I missed those. 

Mr. Beamer. I said I do not believe, and I remarked that I did not 
believe in monopoly, and I also felt that the Justice Department had 
sufficient regulatory power today to prevent any such monopoly. 

Mr. O’Hara. Well, I know, but after the license has been granted, 
do you think that this language in a bill like this is going to cover it? 

Mr. Beamer. Well, the fact of the matter is, I think I pointed this 
out, it would depend upon the size of the establishment and the way it 
was operated. Someone in the business—and you are probably more 
familiar with this than I am—could show this. There is one particu- 
lar instance that I do not believe I should mention, because it is pend- 
ing, and there is another application where the applicant has had no 
experience in the dissemination and gathering of news. ‘The applicant 
might be a person who would probably be very interested in political 
affairs, for instance. 

Mr. O’Hara. May I answer my colleague by saying that a lot would 
depend on who was that controlling interest, and their highminded- 
ness and fairness, and all those things. That would probably make 
a difference in the operation of such a situation. 

Mr. Beamer. I do not believe that in very many cases we have had 
too much concern about the newspapers, so far as their policies are 
concerned. As I said previously, we have not always agreed with all 
of those policies, but we will still fight for freedom of the press and 
their right to express themselves. 

Mr. O’Hara. I feel as strongly about that as the gentleman does, 
but, on the other hand, I become a little bit concerned when I do see 
what has happened as to when one interest controls all of the avenues 
of dissemination of news, and in one good-sized city. I mean, I am 
concerned about it, because it might become a very serious question. 

Mr. Rocers. Mr. Beamer, you spoke of the fact that one news 
agency was armed with all of the experience and the know-how. How 
is another news agency going to get that experience, and know-how, 
if they don’t have a chance to get a license to get into the business? 
Are we going to shut the door to opportunity in this country? 

Mr. Beamer. We are talking about newspaper operations, and they 
probably have had the opportunity. 

Mr. Rocers. I understand that. When you talk about granting a 
license, if you don’t consider the fact that one of the applicants is a 
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newspaper for any purpose—just completely wipe that out—then an- 
other applicant has a very little chance of moving into that field and 
getting a license. 

Mr. Beamer. Of course, that is very true of utilities today. There 
is only one in the community. They are regulated, and we can prob- 
ably continue under the FCC. The FCC probably has certain regu- 
latory authority they can exercise, and have been exercising, I believe 
you will find. 

Mr. Rocers. We had a witness here the other day that was com- 
plaining about some of the regulations now being exercised by the 
FCC over the television stations, and they want to get out from under 
them. 

Mr. Harris. I think it should not be overlooked that the regulatory 
authority of the Federal Communications Commission does not go 
so far as to give them the right of censorship. 

Mr. Beamer. Not if you are talking about censorship. He was talk- 
ing about monopoly. 

Mr. Harris. Mr. Beamer, the second provision of the bill which 
you read a moment ago, “solely because of any such interest, associa- 
tion, or ownership,” do you construe that to mean that the Commis- 
sion cannot deny an application to a newspaper applicant solely be- 
cause of such interest, and so forth. 

Mr. Beamer. In other words, they must have other factors if they 
are going to deny. 

Mr. Harris. You do construe it to mean that the Commission then 
could consider the fact that it does have such interest. 

Mr. Beamer. That is correct. It also can consider other factors, 
whether it is in the public interest thaf they should or should not have 
it. I don’t think this is going to restrict the FCC at all other than 
trying to attempt to define the fact that they are in the publishing 
business or in the gathering and dissemination of news. 

Mr. Harris. Do I understand you correctly that the Commission 
may consider, of course, as one of the factors that the applicant is a 
newspaper applicant, or interested in some other media of informa- 
tion ¢ 

Mr. Beamer. But it should not be used as the sole discrimination. 

Mr. Harris. But it could consider. 

Mr. Beamer. Yes. I do not think it would eliminate that at all, do 
you? 

Mr. Harris. That is the reason I asked the question. The Commis- 
sion explained to us very carefully last week—I think the gentleman 
was present at the time—that they have never decided a case except in 
one instance that they referred to where they had reached an impasse, 
and there was not anything else to consider. According to them they 
do not make these decisions solely on the basis of newspaper ownership. 
_ The reason I point that up—and I did introduce one of these bills— 
is that should this policy be accepted, how would it change present 
law? That isthe thing I am wondering about. _ 

Mr. Bramer. It may be necessary, Mr. Chairman, to write this out 
more specifically if we want to prohibit completely. It would probably 
indicate to the Federal Communications Commission the intent and 
desire of the Congress that they should not be stressing it as much as 
they have in the past. . 
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Mr. Harris. I am impressed that more consideration should be 
given to this language in view of the hearings. I hope the gentleman 
will give some thought to that. 

Mr. Beamer. I think it is a point well taken. I feel along with you 
that probably this might not change it enough. The question arises in 
your mind, and I think in my mind too, should we write this out 
definitely in black and white that they dare not use the ownership of 
the particular business as a discriminatory feature. _ 

Frankly, I do not think the bill at the present time will preclude that 
entirely. 

Mr. Harris. Just one final question. The gentleman referred to a 
number of instances a moment ago in his statement. Does the record 
show that any of those cases were decided on the basis of giving the 
station to an applicant other than a newspaper applicant, solely on the 
basis of that interest ? 

Mr. Beamer. I am not going to say solely, but I think principally. 
I think the principal case, the Journal Gazette of Fort Wayne, and also 
the News Sentinel at Fort Wayne—those I thought were two illustra- 
tions, perhaps, that people in the community felt that was the reason 
for the discrimination and the reason for the rejection of their appeal. 

Mr. Harris. I can appreciate how people feel about matters of 
this kind. 

Mr. Beamer. I mean the parties involved. 

Mr. Harris. Yes; but does the record show that? I mean, does the 
decision of the Commission itself or anything else in connection with 
the opinion show that any such decision was reached solely on the basis 
of this interest ? 

Mr. Beamer. Of course, the Federal Communications Commission 
would say that it was not thus solely, because they will probably have 
some other contributing factors. I believe if the records were studied, 
they would find that was the principal factor, if not the sole factor. 

Mr. Harris. I am wondering if that is the record, and what it shows, 
and if we would be changing the present situation at all with the lan- 
guage that has been proposed here. 

Mr. Rogers. Do the people that got the license feel that way ? 

Mr. Beamer. They haven’t very good service up there. 

Mr. Rocrrs. I mean the licensees. 

Mr. Beamer. No; the licensees are very happy, but don’t forget the 
interest of the public is to be served. The public interest would be 
served a great deal better in the opinion of the people in that. partic- 
ular area if these other concerns would have been given their rights. 

Mr. Rocers. But not in the opinion of the licensees ? 

Mr. Beamer. No. 

Mr. Harris. Thank you very much, Mr. Beamer. We are, of 
course, very familiar with the fact that the gentleman is a very able 
member of our committee and the Congress, and we appreciate your 
bringing this to our attention. 

Mr. Beamer. Mr. Chairman, I want to thank you for permitting 
me to present it. I should apologize for not giving the complete state- 
men. I hope each one will read the complete statement. I did it 
for the sake of saving time of the committee. I know how important 
time is. 

Mr. Harrts. We appreciate that. I might say that I am sure the 
gentleman will be interested in knowing that Mr. Cranston Williams, 
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representing the Newspaper Publishers Association, will be here in 
the next few days, and will no doubt elaborate further on this prob- 
lem, and how it should be reached. 

Mr. Beamer. Thank you, Mr. Chairman. 

Mr. Harris. Mr. Heselton, did you have anything further you 
wanted to bring to the attention of the committee on this particular 
point at this time ? 


STATEMENT OF HON. JOHN W. HESELTON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MASSACHUSETTS 


Mr. Hersevron. I would like to be heard. 

Mr. Harris. I might say we have previously arranged to hear an- 
other witness, so we contd not want to prolong it. You might come 
back another time. 

Mr. Heserron. I assure you, Mr. Chairman and gentlemen of the 
committee, that I will not take but a few minutes. 

Mr. Harris. This committee is always glad to have advice from 
our colleague, another able member of our committee. 

Mr. Hesetron. Actually, the only reason I have asked for any time 
at all is because I was listed as a witness publicly, and I want to make 
it very clear to the committee that I have no interest in any applicant 
who has received a license, who has been denied a license, who has a 
license pending or who may have a license pending at some time in the 
future. My sole interest is one that was aroused prior to 1952 when 
we were considering this matter in the full committee. 

It is my recollection that when the amendment offered by Mr. Priest 
was adopted by the full committee, it was adopted with either 2 or 3 
dissenting votes in the committee. It is my recollection that it went 
to the floor, was rather extensively discussed there and was adopted 
unanimously, 

As the chairman of the subcommittee has indicated, it went out on 
the conference report. 

I have been intrigued by this document entitled, “Comments of 
the Federal Communications Commission,” and I commend it to the 
reading of all of you, because I think it constitutes one of the most 
evasive specimens of ambiguity that I have ever read. 

Mr. Hate. Can you identify that ? 

Mr. Hesexron. This is the report of the Federal Communications 
Commission filed on November 9 last year on the bill filed by Mr. 
ah June 22, 1955, and a similar bill by Mr. Beamer on the same 
date. 

Mr. O’Hara. Would my colleague yield on that point? The gentle- 
man would admit that is not a virtue peculiar to the FCC? 

Mr. Hesevron. By no manner of means. 

Nor, may I say, is it peculiar to any administration, I have found. 

I call your attention to the fact that it is alleged that the langua 
used in the proposal is unusually ambiguous and thus could lend it- 
self to many additional interpretations. 

Most of my colleagues are lawyers, as I happen to be, and I think 
we fully realize that it is perfectly possible when you want to get a 
result, to engage a very able and clever attorney—no reflection upon 


our profession—but who can write an opinion that will justify the 
result we want. 
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As I understand it, if you read the language of the conference com- 
mittee re and I did not draft either of these bills—I do not know 
how anybody could have more clearly set forth in the bills what was 
specified in the conference committee report as the reason why the 
House amendment was not included in the so-called McFarland law, 
I think the chairman of the subcommittee placed his finger squarely on 
the problem that faces this subcommittee, the full committee and the 
Congress. Is this Commission or any other Commission to be per- 
mitted, despite whatever assertions it cares to make, to deny a station 
license, a renewal, a modification or a transfer, solely—and the key 
word in my opinion is “solely”—upon the ground that the licensee or 
the applicant has an interest, association, or ownership in a newspaper. 

There may be some question in the minds of some people that that 
is a fact. In the Hearst radio decision in 1951, which preceded the 
action by this committee, and the action by the House, the words were 
used— 





unless there is an overriding consideration, preference should be given to non- 
hewspaper, nonmultiple owner applicants. 

In other words, in my considered judgment the Commission has 
operated, and is still operating on the theory that an irrebuttable 
assumption is raised once the question of newspaper ownership enters 
the case in terms of any comparative disqualification. 

The diversification of media principle is a praiseworthy principle. 
Of course, no one wants monopoly. 

I might say parenthetically that I do not know anything about the 
McC latehy situation in California, to which my colleage, Mr. Hin- 
shaw, has referred. Perhaps the best evidence that I do not know 
anything about it is that I questioned the Commission on the propriety 
of the decision when it was clearly set forth that the examiner had 
spent 48 days hearing all the testimony, and had found actually that 
McClatchy, was superior in all areas of comparison, save one, and 
that was the diversification of media. The examiner recommended 
the award to McClatchy. The Commission, however, reversed that 
decision and awarded it to the nonnewspaper applicant, and the court 
in that instance aflirmed the Commission’s decision. 

Here is what the court said, and this points out the problem that 
confronts us as I see it. 

Mr. Hate. Isthat the CCA ? 

Mr. Hasevron. Yes. We have had over the years the protestations 
of Commissions under all kinds of circumstances that they do not 
exercise any discrimination against a newspaper applicant or an 
applicant who has other interests, be they radio, television, or other- 
wise. 

Let me particularly quote with emphasis this language: 


Although the examiner’s choice of McClatchy as superior in all respects ex- 
cept diversification of control is strongly supported by proof— 


and I underline those four words— 


we cannot find that the Commission’s decision was arbitrary, capricious or 
unsupported by substantial evidence. 

Gentlemen, what recourse has any applicant who happens to have 
a newspaper interest, then, in terms of his application before the 
Commission, in terms of the examiner’s decision, or in terms of the 
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court’s final judgment, if the only basis upon which the court can 
override is to find that there was no evidence—no substantial evi- 
dence—that the Commission was arbitrary or the Commission was 
capricious in its action. ‘ 

I did not intend to say anything at this time. A lot more that could 
be said. The Commission itself, when it was here, or at least the 
General Counsel of the Commission, as I understood it, admitted that 
he did not know whether this was a unanimous opinion of the Com- 
mission. My recollection is that he stated that there might have 
been one dissent, and then later stated there may have been one person 
absent. Mr. Beamer has brought out the fact that since 1952, in April, 
there have been 12 cases. I think he is correct in his analysis of that. 
In ten of those cases, the newspaper applicant has been denied his 
application. In two instances—the Florida cases—he has been granted 
the applications. 

I requested the Commission to furnish a brief of what had hap- 
pened since 1952 because I think it has a bearing on whether we have 
an obligation to legislate. As I understand it, that has not been 
furnished. I asked the clerk about it a few minutes ago. Once it is 
furnished, I would like an opportunity to revise and extend in terms 
of what they have said. 

To go back to what I said, I have no interest in anybody. My sole 
interest is, is this a fair proposition. I agree with the principle of 
diversification. LIagree that there should be no monopoly. Monopoly 
was dragged in by the heels when I questioned about the McClatchy 
case. Some intimation was made that somebody involved in that was 
convicted under one of our antitrust laws. Maybe so. I cannot find 
any reference to it in the January 1956 Commission decision in the 
Tampa case, a more recent case. But I do insist that there is a basic 
question of policy involved, and with all due respect to the Commission, 
| do not believe that this subcommittee, the full committee or the 
House should overlook the fact that they attempted to cure a situation 
they felt needed curing back in 1952, when the Commission, as I recall 
it, protested nothing need be done because it had a principle that it 
was following that did not involve any discrimination. 

Now, as far as I can determine it, that is just a pious principle, and 
the sheer fact is that there is discrimination, and there will continue 
to be discrimination unless Congress sees fit to speak. 

The Commission does not want Congress to speak. I think their 
reasons are obvious. 

Thank you, Mr. Chairman. 

Mr. Harris. Thank you very much. You may have the privilege 
to revise and extend your remarks. When we get into executive ses- 
sion, we will have the privilege of further discussion among ourselves. 

Mr. Hesevron. Thank you. . 

Mr. Harris. We are very glad to welcome to this committee at this 
time the Honorable Paul M. Butler, chairman of the National Demo- 
cratic Committee. 

Mr. Butler, we are glad to have you here. We appreciate your tak- 
ing time out of your busy schedule to come to this committee and indi- 
cate your interest. in one of these bills proposed to amend the Federal 
Communications Act of 1934, H. R. 6810. 


76974—56—_16 
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There has been a great deal of interest that has been manifested 
thus far in this proposal and you indicated your willingness and 
desire to come, and we were very glad that you did. So we are glad 
to have you with us at this time. 


STATEMENT OF PAUL M. BUTLER, CHAIRMAN, DEMOCRATIC 
NATIONAL COMMITTEE 


Mr. Butter. Mr. Chairman, thank you for the words of welcome, 
and the opportunity to appear before the subcommittee. I have pre- 
pared a statement of our views concerning this proposed bill, and I 
think perhaps in the interest of time, I proceed with it now. 

Mr. Harris. You may proceed, sir. 

Mr. Burter. Mr, Chairman and members of the subcommittee, my 
name is Paul M. Butler. I am chairman of the Democratic Nationa] 
Committee. I am appearing today to record, with certain reserva- 
tions, the Democratic National Committee’s support of H. R. 6810. 
This bill would exclude from the equal time provisions of section 315 
(a) of the Communications Act appearances by legally qualified can- 
didates on news, news interview, news documentary, panel discussion, 
debate or similar type radio and television programs, controlled by 
broadcasting stations or networks. 

In theory, section 315 (a), as it stands, is supposed to provide fair 
and equal political discussion on the air, but in practice it has not 
worked out that way. If anything, it has tended to inhibit such dis- 
cussion, for the equal time concept has been imposed so literally as to 
defeat itself. 

Under existing legislation and FCC directives, the radio and tele- 
vision industry is permitted no discretion or flexibility in carrying 
out its obligation to insure equal time for political candidates, It 
not only must provide equal time for the candidates of the two major 
parties, but also for all other candidates, no matter how frivolous 
they may be. Thus, confronted with the demands of not 2 or 3 or 
even 4 candidates, but possibly as many as a dozen, the industry finds 
itself in an impossible position. Since it is impractical] to put all of 
the candidates on the air, the end result is to put none on. This, of 
course, is against the public interest. We need an informed public, 
and we ought to encourage and help the radio and television industry 
to do its part. : 

If the proposed amendment is approved, I feel certain that, for 
most networks and most local television and radio stations, it will be 
an incentive for these broadcasters to expand their election year ac- 
tivity. I feel confident that most of the network programs affected 
by this legislation would objectively and honestly present the leading 
candidates and issues of the major parties. I am sure that we could 
expect added coverage on newscasts, more extensive broadcasting of 
campaign activity from the scattered origination points throughout 
the country, and, in general, a vastly greater and improved effort at 
informing the American voter of all phases of the 1956 campaigns. 

This I would expect from the majority of the Nation’s broadcasters. 

But what of the minority—the sponsor of a network news pro- 
gram, or a discussion forum, “with an axe to grind”, or the local 
station owner who sees in this amendment “an out” to load his regu- 
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larly scheduled programs with guests from one party? Such in- 
stances could occur, 

Mr. Richard Salant, vice president of the Columbia Broadcasting 
System, who appeared before this committee in support of the amend- 
ment stated that a powerful safeguard against such one-sidedness 
would be provided by the listeners and viewers who regard radio and 
television as part of their personal lives. Mr. Salant said that broad- 
casters could not long survive the public ill will, which such favor- 
itism could justifiably create. 

I agree that such justice would eventually result. But a campaign 
is short. Persons who would try to misuse this amendment, if ap- 
proved, are shrewd. ‘Their one-sidedness at first might go unnoticed. 
In fact, the furor of the public over such a stacking of programs 
might not mount. to the point of remedial action until the end of the 
campaign. It could be too late. The election could be over, the privi- 
leged candidate elected, and the “blacked out” victim left wondering 
as to the advisability of having amended section 315 (a). 

I realize such incidents, caused by unfair and unscrupulous persons, 
would be in the minority. But they could be extremely damaging if 
permitted to take place, say, in certain key marginal areas. I believe, 
if changes are to be made in section 315 (a) that provisions must also 
be included to make certain there is no abuse, in any area, of this 
proposed amendment. . 

Perhaps such safeguards could come from the industry itself, in a 
strongly worded, dedicated code, with enforcement among its mem- 
bers, and others, guaranteed by such an organization as the National 
Association of Radio and Television Broadcasters. 

Perhaps it would be still better to include in this amendment a 
guaranty of equal time for all candidates of the major political parties, 
who would appear on programs excepted from section 315 (a), under 
the provisions of H. R. 6810. 

I am sure this can be done with reasonable protection for established 
minority parties and also for new parties which may emerge on the 
national scene. They, too, have a right to be seen and heard. 

For the purpose of deciding which parties would be entitled to equal 
time, perhaps some system such as that mentioned in a June 13, 1955, 
editorial in the Washington Post, could be worked out. This proposal 
would insure equality to parties which had polled, say, 1 million votes 
each in the last presidential election, or that could muster 200,000 or 
300,000 signatures on a petition. Still another test would be a mini- 
mum percentage of the last presidential vote. 

As the Post editorial stated, in this way the public interest for par- 
ties with a national following could be met without placing frivolous 
candidates on a par with the Democrats and Republicans. : 

I am not personally committed to any specific formula, but I hope 
very much that one can be found to carry out the aims I have described. 

I favor the enactment of H. R. 6810, with the amendments suggested. 

As chairman of the Democratic National Committee, I am appear- 
ing here today to register, with some reservations, our support of this 
bill, H. R. 6810. There are two particulars in which the bill should 
be revised before passage. 

No. 1 is that if we are to remove the restrictions as to equal time, so 
as to permit the networks and broadcasting stations to give to the 
major political parties of the country some free time in the campaigns, 
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particularly along the line suggested by Dr. Frank Stanton, the presi- 
dent of CBS, for a debate between the presidential nominees of the 
major political parties, that there ought to be some provision in the 
bill still to protect both or all, if there are more than two major 
political parties at any given time, being exempted from the provisions 
of section 315 (a). In other words, if the 2 major political parties of 
today are to be exempted, then we think that the networks and the 
broadcasting stations and television stations should not be free to dis- 
criminate as between the 2 and give either 1 of the 2 more time than 
it gives to the other. In other words, that the equality of representa- 
tion and time on the networks or on a given station should be main- 
tained. 

I believe Mr. Salant, a vice president of CBS appeared before the 
committee last week, and indicated that this would be a sort of self- 
policing proposition, and that the networks themselves, and the broad- 
casting stations would suffer in public opinion if they were to give 
either party representatives more time than the other. 

A campaign could very well be fought and concluded, and the elec- 
tion won by one party before the reaction would be felt by either a 
network or by a station which had given more free time under this 
amendment if it is enacted than to the other party. We think that 
some very simple phrase could be added to the bill as it now stands 
before this committee which would give precisely equal time to both 
of the major political parties in this kind of an arrangement. 

The second amendment we would like to suggest is that we have two 
major political parties now, which on the basis of their vote for Presi- 
dent of the United States are far and away above the other 16 parties 
which had presidential candidates in the campaign of 1952. I asked 
a very prominent Member of the Congress this morning—perhaps I 
should not disclose the identity of the gentleman—if he knew how 
many candidates for President there were in 1952. He did not know. 
When I told him that there were 18, he was amazed, as I was amazed 
some months ago when I found it out for the first time. 

But in any event, there may come a time when a third political party 
may become of major proportions. I think rather than leave it to the 
networks or to the broadcasing stations themselves as to what are the 
major political parties, which would be exempted from this section 
315 (a), by the passage of H. R. 6810, that we could very well suggest 
writing into this bill a provision such as was suggested in the Wash- 
ington Post and Times Herald in its editorial of June 15, 1955, if I 
recall the date correctly, in which it suggested that a political party 
that had obtained a million votes in the last presidential election, or 
that could now produce petitions signed by anywhere from 200,000 to 
300,000 voters—people representing themselves to be voters—-would be 
entitled to be considered a major political party for the benefits accru- 
ing under this proposed amendment. 

I think a safer method of amendment would be to provide that a 
party to be considered as a major political party should have received 
at least a certain fixed minimum percentage of the total vote cast for 
President in the last presidential election. 

If those amendments were to be made, our party certainly wants to 
be on record supporting the passage of this bill. 

I think that would conclude my formal remarks. 
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Mr. Harris. Thank you, Mr. Butler, for your very fine and clear 
statement on a very highly involved and technical as well as important 
subject. 

Mr. Williams, do you have any questions ? 

Mr. WILLIAMs. In regard to the last amendment that you suggested, 
which would require a party to establish itself on the basis of its rec- 
ord in the preceding election, that would have prevented the Thur- 
mond-Wright ticket from having any radio time in 1948, and yet they 
received 39 electoral votes ? 

Mr. Burier. Not necessarily, Mr. Williams. If the percentage were 
fixed for a number of petitioners, too, rather than referring back to 
a percentage of people who voted for that party in the last Presidential 
election. I should have made that clear, which I don’t believe I did. 

My point would be that a party in 1956 could qualify as a major 
party 1f it had had a certain fixed percentage of the vote in 1952, or 
if now it presents petitions signed by a certain fixed percentage in 
the aggregate of the voters in the Presidential election of 1956, 

I would leave to the discrimination of the committee and the Con- 
eress, certainly, as all of us citizens must, the determination as to 
what that percentage should be. 

Mr. Wituiams. Is it your suggestion that in the event a party should 
so establish itself under the definition which you suggested for the bill, 

it would be in a position to demand equal time along with the Demo- 
cratic and Republican parties ¢ 

Mr. Burier. Yes: it is certainly that. In other words, there is no 
position of security that either the Republican or Democratic Party 
should have when the power of these two parties and the strength and 
popular appeal of these two parties is, shall I say, challenged by an 
up and coming party. 

I have in mind particularly two things in order to answer your 
question. One is the movement in the South which we in the Demo- 
cratic Party have felt at various times, and also, I think the liberal 
movement in the State of New York, which has been a factor in some 
Presidential elections. I think that the safeguards should be thrown 
around this bill so that other parties which may at one time or another 
in the history of our country represent a substantial number of our 
fellow citizens and qualified voters be protected under the provisions 
of this new idea of Dr. Stanton. 

Mr. Witurams. Mr. Butler, do you have any suggestions to make 
with regard to insuring that both sides of a controversial subject 
should be presented, as well as candidates on opposing sides ? 

Mr. Butrer. You mean on both sides? Not on any given program. 
Just a simple provision or statement assuring equality of time to 
both of the major political parties. For instance, as we point out 
in this statement, a given panel discussion program might present 
a series of members of one party presenting their views, and never 
once take the representatives of the other party. Before public re- 
action would have time to set in, the convention would be over, and 
maybe in that particular Territory or State the effect of the coverage 
of that particular program would have been felt in the election and 
be decisive. 

Mr. WitxrAMs. I was not thinking so much of the conventions or 
the candidates’ positions with respect to issues, but on matters pend- 
ing before Congress, such as the gas bill, whic h was passed yesterday. 
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To give you an example, and to use the same example I used the other 
day in questioning the gentleman from CBS, a panel program might 
well be predicated on the subject of Federal aid to education, which, 
as you know, is highly controversial at the moment. 

Mr. Butter. Is it the aid to education or another phase of it that 
is controversial ? 

Mr. Witi1ams. Wait a minute. On Federal aid to education, the 
panelists may argue each other on the method by which that aid 
should be administered, proceeding on the bland assumption that 
Federal aid is a good thing, but they differ on the manner in which 
it should be allocated to the States. The real controversy, of course, 
is whether to give Federal aid at all. The opponents of Federal aid 
would not have an opportunity to appear on such a program. 

Is it your feeling that in cases like that, the time should be equally 
divided, and the opponents of the principle of Federal aid should 
be given an opportunity to present their side of the case? 

Mr. Butter. I don’t know, Congressman, whether or not we can 
police the television and radio industry to the point of trying to make 
sure that both sides, or on issues where there are more than two sides, 
and on some there are, would be given equal time. I don’t know 
whether the Congress could go that far in writing a bill. I don’t 
mean to say constitutionally. I mean to say to devise the language 
which would in itself restrict and confine the networks to that de- 
tailed equalization of opportunity for the presentation of views. 

What we are talking about principally is party views and nominees. 
That is what my testimony here is directed to. I think that any 
means we can use to enable television and radio, which certainly are 
the most effective means of communicating public information today 
to the people of the country, to be more helpful and more informative 
to all of the American people is all to the good. I hope that all 
political parties will support this move, to the end that the people 
will be better informed. 

Mr. Harris. Mr. Hinshaw. 

Mr. Hinsuaw. Mr. Butler, there is some language in this bill that 
is liable to confuse people generally in respect to just who is a can- 
didate. In my State, and I presume in most States, a candidate is 
a person who seeks the nomination of a party. 

I would be a “candidate” for renomination, but I am the “nominee” 
of my party after I am nominated. 

In some States anyone can be a candidate for any office without 
much reference to signatures or filing fee. If you are to give equal 
time before a primary, it would be well worth while for someone to 
obtain or try to obtain advertising for himself just merely to have 
equal time with some other candidate for the same office and the 
same party, having no intention of becoming the nominee of the 
party. 

Mr. Wiiuiams. There was the case of the write-in candidacy of 
Senator Thurmond, if you will recail. I think that would be a case 
in point with what you are discussing. 

Mr. Hinsnaw. Yes; that would be a candidate for the nomination. 

Mr. Wiix1aMs. If you recall, he defeated the regular Democratic 
nominee on a write-in candidacy. 

Mr. Hinsnaw. Yes. But there are many times, as we are well 
aware, in our own districts where someone seeking advertising will 
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become a candidate for the office, and get all the advertising he can 
without believing he had a chance of bec ‘coming a nominee. “He was 
just doing it for advertising. That is particularly true in the case 
of—may T mention the word—“young lawyers” seeking business. 

Mr. Harris. Any further questions? 

Mr. Hinsuaw. Yes. I wonder if we have not misused some terms 
here in stating “candidate for office,” instead of “nominee for office” ? 

Mr. Buruer. I think your observation is very interesting because 
I have had the same discussion back home in Indiana at some of our 
politics il meetings about the difference in meaning between the words 

sandidate” and “nominee.” I am not sure what Dr. Stanton’s origi- 
nal idea was, whether it was to provide free time to candidates or 
nominees. I think it was intended to be for nominees. 

Mr. Hinsuaw. I would think so. 

Mr. Burier. You might very weil consider the advisability of 
changing that word. 

Mr. Harris. Would the gentleman yield ? 

Mr. Hinsuaw. Yes. 

Mr. Harris. It is a fact that the States provide in their laws who 
is a duly qualified candidate. I don’t think anyone would suggest 
that the Congress should try to interfere with the right of the States 
to determine who is a qualified candidate. 

Mr. Burier. I don't believe Mr. Hinshaw means that, do you ¢ 

Mr. Hinsuaw. No, I don’t. 

Mr. Butter. It is a question of whether we are going to make the 
amendment applicable to the candidates for nomination or just to 
the nominees once they have been chosen, either in primary or con- 
vention. 

Mr. Hinsuaw. Yes. I suppose that a candidate can be considered 
to be a qualified candidate after his name has been accepted for placing 
on the ballot. 

Mr. Butter. Whether in a primary or general election. 

Mr. Hrnsuaw. He can’t be a candidate in a general election except 
when he runs separately from the ticket, he is not the nominee of a 
party. He is simply a candidate. He may be a write-in candidate. 

We are in rather difficult waters here. I think opportunity can be 
gained by a good many people for free time who have no claim on 
free time whatsoever, or equal treatment with bona fide candidates. 

Mr. Butter. Yes, there is that possibility. Maybe that should be 
explored further. I had not given consideration to that point. 

Mr. HinsHaw. Then there are parties in certain States that are 
not registered in any other State. For example, this Liberal Party 
of New York is a purely New York party. The Farmer-Labor Party 
is a purely North and South Dakota party. There may be a little in 
Minnesota. But that is a relatively sparsely settled territory, and 
hence not of national consequence. 

Mr. O’Hara. Out there the Democratic Party is called the Demo- 
cratic-Farmer-Labor Party. It isan amalgamation of the two parties. 

Mr. Butter. That is right. 

Mr. Hinsuaw. It is difficult to say whether we shall give the can- 
didates or nominees of these small isolated party groups national at- 
tention through the radio. 

Mr. Burier. Our suggestion would cover that. That is, to provide 
that they shall have had a certain minimum vote, either nationally or 
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in their State or a certain minimum number of petitioners either on a 
percentage basis or a certain vote in the last election. 

Mr. Hinsuaw. Sometimes they didn’t appear in the last election. 

Mr. Burier. If they don’t, they could do it by a certain number of 
petitioners now, based upon the percentage of the total vote in the last 
election, either on the State or National level. 

Mr. HinsHaw. Petitions sometimes cost a great deal of money to 
accumulate. I think they pay a number of cents per name to those 
who gather in the petition for the names on the petition. There has 
to be quite an organization set up for it. Very frequently that organ- 
ization is not set up in time to get the names in the sufficient quantity 
that we might establish in the bill, and hence that very good segment 
of the population would not have had an opportunity to hear the very 
discussion that we would preclude until they are big enough in 
numbers. 

Mr. Burter. That is very true, Congressman. I think the question 
resolves itself in what is best for all the people. Shall the people be 
deprived of the opportunity here to hear the nominees of the Republi- 
can and Democratic Parties just because a man who, as Mr. Salant 
pointed out the other day, got a half hour on a CBS network as a 
candidate for President, and turned up, I think, with a total of 200 
votes, if I recall the testimony correctly. 

Mr. Hinsuaw. I would certainly not put that interpretation on it. 

Mr. Butter. It is a question of an extreme of going to the point of 
safeguarding these minority groups. I think they can be safeguarded 
if they develop a following and appeal to the public sufficient to justify 
their being considered as major political parties. 

Mr. Hinsuaw. There is one thing that interests me particularly in 
legislation of this type, and that is the fact that the station ordinarily 
reserves the right to turn off the juice on the microphones whenever 
they find that something of a libelous nature is being said. The sta- 
tions are particularly concerned over the liability which they may have 
to assume for any statement they broadcast. I don’t know if that is 
taken care of in this bill. 

Mr. O'Hara. It isremoved. The last clause : 

No obligation is hereby imposed on any licensee to allow the use of its sta- 
tion by any such candidate. 

Mr. Hinsnaw. That is true, but you will have to have it all written 
out before the broadcast goes on. The candidate must be then con- 
fined to the words he has written down. 

Mr. Harrts. That is the present situation. 

Mr. Hinsnaw. Yes. I don’t think that should be. I think we ought 
to let them loose. 

Mr. Harris. Any further questions ? 

Mr. O'Hara. Yes. I would like to say something. 

Mr. Hrinsnaw. I have enjoyed talking to Mr. Butler, I night say. 

Mr. Butter. Thank vou; it is mutual. 

Mr. Mack. Mr. Butler, I was interested in the first amendment 
you suggested. Wasn’t that to guarantee equal time to each of the 
two major parties ? 

Mr. Butter. Yes, in substance equal time. 

Mr. Mack. Do you have that amendment prepared ? 

Mr. Butter. No, I have not prepared any such language but I 
would be happy to suggest it. 
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Mr. Mack. It occurs to me that we are badly in need of such an 
amendment. I thought if you had such an amendment that the com- 
mittee would appreciate having it. 

Mr. Burter. I don’t have at the present time, but I would be glad 
to pass it on to the committee if I may do so. 

Mr. Mack. To pursue that question a little further, is there any- 
thing that can be done? Do you see that there should be any legisla- 
tion to actually guarantee candidates of one party or another equal 
opportunity through news broadcasts or through time offered through 
the station, in addition to what we already have in our present laws, 
or do we need more enforcement officers / 

Mr. Burier. I am frank to say to you that I don’t consider myself 
an expert in the field of communications, particularly television and 
radio. I don’t know that I am prepared to answer that question. 

I think, however, that most of the networks and stations are very 
careful, and make it a point to check closely on the amount of time that 
they give to major political parties. But there could be this abuse of 
the opportunity and the privilege if this amendment were passed un- 
less there were some restrictions placed upon the networks and the 
individual stations to provide equal time to those major political 
parties that are given this new freedom. 

Mr. Mack. The other day I asked a question of a representative 
testifying, and that had to do with the national rate that is charged 
for Members of Congress in some areas when they purchase radio- 
television time. They pay a higher rate than the candidate for county 
coroner in the particular area or the candidate for even State repre- 
sentative. Has the national committee interested themselves in that 
problem ¢ 

Mr. Butter. No. I see no basis for any discrimination against a 
Member of Congress. If he is using the facilities it is a question of 
what appeal the individual has and not what appeal the office that he 
seeks has to the potential listeners or viewers of the program. There- 
fore, I would think that all users of the same facilities would be able 
to buy them at the same rate. Along those lines, in some areas 
newspapers charge twice as much for display space for political adver- 
tisements as they do for commercial advertisements, which to my mind 
is certainly bad, and not in the public interest. I say that because it 
puts a premium on the opportunity of men and women seeking public 
office to present their views and their candidacies with equal oppor- 
tunity with commercial advertisers. 

Mr. O’Hara. Would the gentleman yield on that question ? 

Mr. Mack. Yes. 

Mr. O’Hara. It is my understanding, Mr. Mack, that the radio 
broadcasters had an agreement among themselves. What the gentle- 
man has stated was correct up to the last of 1954. I had this situation 
in my own district. I had one station that charged me the regular 
advertising rate. The rest of them charged me with the national rate. 
When we had some hearings I let loose a few times on that which I 
thought was bad; not because of what I said, but because there were 
others who felt very much the same way. The radio people, I believe, 
corrected that by their own policing. Whether the television people 
have, I don’t know. I know the radio people charged only the usual 
rates the last election. Whether the gentleman paid more than that, 
I don’t know. 
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Mr. Mack. I thought you were speaking of the time and a half that 
had been charged before. 

_ Mr. O’Hara. They charged us the national rate, generally speaking, 
in previous elections. 

Mr. Mack. I had reference to 1954. It was a regular station that 
charged the national rate. As my colleague has said, in his area two 
other stations charged the local rate. 

The radio station explained to me that it had several accounts in 
the same area that I advertised in. It included some 25 radio stations. 
Therefore, they elevated my campaign up on a national level, while 
the other two stations handled it on a local level. It was done again 
in 1954. 

Mr. Butter. There must be some feeling that you run for a national 
office, that you automatically expand the power of the station to cover 
a wider area. 

Mr. Mack. I have no further questions. 

Mr. Harris. Mr. O'Hara. 

Mr. O’Hara. Mr. Butler, this equal time, equal opportunity raises 
an interesting question in my mind. In our last State campaign your 
party did very well in getting all the best television time there was. 

Mr. Butter. That is most unusual. 

Mr. O'Hara. I am speaking of the State campaign. When our poor 
party came around all the good time had been bought up. Of course, 
I am not criticizing it. They were on the job and got busy early, and 
they had the money apparently to sew up this time, and did. Of course, 
that immediately put the other parties in a bad light or bad hole for 
getting the good time for a campaign. 

For example, with regard to the words “equal opportunities,” if 
the Republican candidate got the choice time for a half hour broad- 
cast, certainly the other party should have an equally good time to re- 
spond. I don’t think the language of this bill in any way protects 
that, which I think is exceedingly important in this sort of situation. 
As the use of television becomes increasingly important, there is going 
to be this race for the competitive time. I think there has got to be 
some gentlemen’s agreement or some provision of law, one of the two, 
where both parties are going to have an equal opportunity. Otherwise, 
one is going to come in and get the best time, and as you know, Mr. 
Butler, and I know, there are certain times that are the best times for 
political broadcasts. Some of the other times might be practically 
worthless to them. I think that is something in the interest of fairness 
that oucht to be protected. 

Mr. Burier. I agree with that fully, although I must say that one 
situation that you mention in Minnesota is an isolated case. I would 
agree that we have a very active and alert State organization there. 
Usually Democrats don’t have enough money to go out and get this 
best time first. 

Mr. Doturver. That is not the way I heard it. 

Mr. Butier. In any event, this bill, 6810, was designed to take care 
of more or less the public service programs, the sustaining programs 
where the stations and networks would have the opportunity to put 
the nominees on without selling them time. I think it is my under- 
standing that the provisions of the law, and the regulations of the 
FCC, require that equal opportunity be given to political parties inso- 
far as possible. We understand that the Republican National Com- 
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mittee has already committed itself to $2 million worth of television 
time for the fall campaign. But we are not disturbed about it, be- 
cause we will have equal opportunity to get equally good time, al- 
though we certainly can’t take perhaps the half hours that they took. 
If they took all the good time, they are going to have to give up half 
of it to us, if the networks do what the law requires them to do, and 
we have no fear that they will not do that. 

Mr. O’Hara. Let me call your attention to one clause in here which 
I am quite concerned about. This has been going on for quite a 
while: 

No obligations hereby imposed upon any licensee to allow the use of his sta- 

tion by any such candidate. 
Here is a situation just as a practical matter. Members of Con- 
gress are peculiarly and particularly vulnerable. We will say that 
anyone of my colleagues is a candidate. Here is some irresponsible 
person who is candidate on the other side. He comes along and makes 
some absolutely vicious libelous statements over that statement. The 
station is clear. It does not do you an good to try to sue and get a 
judgement, because he is worth nothing. 

Isn’t that a pretty vicious provision in the legislation? If that same 
person made such a statement in a newspaper, he not only would be 
liable, but the newspaper would, too. You are not extending the 
same absolution to the newspaper that you extend to the radio station. 
The bad part of it is that you might follow it up with a newspaper 
and have an opportunity of meeting the libel during the campaign. 
But here you have a situation where you have a broadcasting station 
and the like throwing a sack of feathers off a mountain top. How 
are you going to hit the same audience to answer the libel ? 

Mr. Burter. I don’t think this particular sentence that you specify 
is intended to have that meaning. I think no obligations hereby im- 
posed upon any licensee to allow the use of its station by any such 
person candidate, any such candidate goes back to the first two lines of 
section (a): 

If any licensee shall permit any person who is a legally qualified candidate for 
any public office to use a station, he shall afford equal opportunities, but it goes 
on, but there is no obligation upon the station or network to permit such candi- 
date to use it. 

Mr. O’Hara. I disagree with you. I think it is intended to be an 
out for the station, myself, and I would so interpret it to be. 

Mr. Butter. I had not come prepared to explain that. 

Mr. O’Hara. I may be wrong. 

Mr. Butter. You may be right, and I may be wrong. We had not 
considered it from that point. We had considered it chiefly from the 
standpoint of Dr. Stanton’s suggestion of the debate between presi- 
dential nominees, which I think would be very, very fine for the 
American people, regardless of where the advantage might lie after 
such debates would be held. 

Mr. O’Hara. Then you see no reason for this language in there that 
Tread ? 

Mr. Butier. Yes. I would say that there should be no obligation 
upon the station to give any free time to any candidate. 

Mr. O’Hara. L agree to that. 

Mr. Butter. I think that is what this means. 
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Mr. O’Hara. If the one candidate pays or the one party pays for a 
broadcast, certainly the other candidate or the other party would have 
to pay. 

Mr. Burier. That is right. 

Mr. O’Hara. He could not come in and demand free time. I would 
agree to that. I am afraid I would like to see that language corrected 
so that there is no question that it does not refer to financial obligation. 

Mr. Butter. It may need clarification, I must confess that I did 
not analyze that particular sentence because it was not pertinent to 
the interest we had. 

Mr. Harris. Mr. Rogers. 

Mr. Rocers. Mr. Butler, don’t you see a great deal of danger in writ- 
ing laws that would in effect prevent a sole independent candidate 
from seeking the Presidency of this country ? 

Mr. Butter. I certainly don’t interpret this amendment as being a 
limitation or restriction upon any sole independent candidate desiring 
to seek. 

Mr. Rocers. Don’t you think he would have to be a member of 1 of 
2 major parties if this bill passed. Appreciating the fact that the 
Republican and Democratic Parties have moved far out in front of all 
other political parties, we still have a situation that with the expan- 
sion of television and radio in this country, it would be almost like 
giving the man an automobile without wheels to tell him that he could 
run, but he could not be on television unless he got a million converts to 
sign a petition for him or had been in the previous election and had 
gotten a million votes. 

Mr. Burier. I think, Mr. Rogers, it is a question of which is more 
important. Is it more important to give the men who have the greatest 
chance of being the next President of the United States—not only the 
President of the United States, but perhaps the most powerful leader 
in the whole world as our Presidents have been for many years—the 
opportunity to expound his views, and to show his personality off to 
the voters who have an opportunity to vote for him, or against him, 
and whether we are to protect an individual who may get 2,000 votes 
in the 48 States for President of the United States. This is not going 
to restrict anybody from running. 

Mr. Rogers. No. 

Mr. Burier. The man who does not have powerful enough party 
connections, and is not representative of a party that has great enough 
public appeal is not going to be entitled to this free time that these 
networks want to give him. 

Mr. Rogers. He will be like the Indian on the little horse. He lost 
the race to the Indian on the big horse, and when they declared the 
result, the little horse Indian wanted to go back and count the tracks, 
but they didn’t do that and they don’t count tracks in politics. 

Mr. Butter. I think when the best interests of the American peo- 
ple require it, and our country requires it, that some other party or 
parties will come up to take the place of the Democratic and Republi- 
can Parties. In 90 years in the history of our country, as I recall it, 
there is only one man that was elected President who was not elected 
on the Democratic and Republican ticket. 

Mr. Rocers. I know, that is one of the things that points up the 
problem to me. I hate to see us, as the leading country in the world. 
get into a situation by law that fixes us into a stereotyped program 
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where you have to be either a Republican or Democrat, and if you get 
ostracized by both parties, you are almost a man without a country 
as far as holding office is concerned. 

Mr. Burter. Certainly our country has grown strong by a two- 
party system. When we go to a system beyond two parties, then I think 
our political system will be much weaker and vascillating and much 
more dangerous. 

Mr. Rogers. I quite agree with you. I have always supported 
the proposition that the different segments should be confined within 
the party, rather than split parties like France has suffered with so 
long. But I don’t think the door of opportuity ought to be closed to 
any serious candidate to run for oflice and receive consideration 
equally. 

Mr. Butier. It is not being closed at all. It is merely saying that 
they don’t have to be invited by the networks to participate in these 
debates or discussion programs. 

I have in my testimony suggested one safeguard and that is that 
if they do have a million votes in the previous presidential election, 
or two or three hundred thousand petitioners now, or a percentage 
of the last total vote, either in the vote itself for President, or petition- 
ers now, that this party would be entitled to be considered eligible for 
this free time. This has been too restrictive upon the networks. This 
has not given the American people enough of the public use of these 
airways and ether waves that really are public property. I hate to 
disagree with the man who made a statement earlier on another bill 
that was pending here. But I feel that there is some public ownership 
and proprietary rights to the air, and the ether, through which these 
radio and television—whatever they are, I am not an engineer. 

Mr. Dottrver. I don’t think there is anybody in this committee 
that will disagree with that statement. 

Mr. Butter. Then I am sorry. 

Mr. Rogers. Basic property rights originally were on the theory 
that you own the air above the land you own, some advances in civiliza- 
tion have created easements that have done away with property rights 
that we used to have. But be that as it may, to me it seems to be 
somewhat begging the question if we are going to permit the television 
people to decide or to set it up on a basis as you have suggested here 
that it be the Republican or the Democratic Party, or else be deter- 
mined by the number of votes a man got in a previous election. 

Mr. Butier. I don’t mean to say Republican or Democratic Party. 
IT mean the major political parties. 

Mr. Rocers. Who is going to determine that ? 

Mr. Butter. That would be on the basis of popular support. Ihave 
suggested that something be written in here so that there be no equivo- 
cation or mistake, that only those parties shall be considered major 
political parties which in the last general election had a fixed per- 
centage of votes, or who now come forward with a number of peti- 
tioners equal to a given fixed percentage of the last presidential vote. 

Mr. Harris. How many petitioners do you think one should come 
forward with in order to demonstrate that one represents what would 
be referred to as a major party 4 

Mr. Burtrr. I would think roughly a half million. The Washing- 
ton Post and Times Herald had suggested between two and three 
hundred thousand. I would think a half million votes. 
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Mr. Harris. Should they be required to come from a certain number 
of States ? 

Mr. Butter. I think not. 

Mr. Harris. Even one State ? 

Mr. Burier. I would think so, yes, having in mind the Liberal 
Party vote for Henry Wallace back in 1948. It was a little over half 
a million votes, and the Strom Thurmond ticket in 1948. 

Mr. Hinsuaw. I would think by the time the petition was gathered 
in, assuming the cost of the petition at 10 cents a name only, that they 
could not afford to buy the time. It costs $50,000 to get that many 
names. 

Mr. Butter. It is probably true, but it still provides some protection 
to the minority parties. It gets down to this. The other night I 
was watching Steve Allen on NBC. He had a fellow announced for 
President from New Jersey. He came in walking with a live pig | 
under his arm. He had some lady with him who was running for 
Vice President on his ticket. Are the American people to be deprived 
of the opportunity to hear Dwight Eisenhower and Adlai Stevenson in 
debate on the major networks of our country as both seek the most 
important office, having vital effect upon every American citizen, man, 
woman and child, of our country, not only today, but for generations 
to come, in order to protect the rights of this man with his live pig 
on television, and give him ample time and free time, which is the 
present requirement of the law. 

That is just what it gets down to. That is the ridiculous and the 
extreme analogy or comparison, but that is what the situation requires 
now. 

Mr. Rogers. Mr. Butler, in that regard, don’t you think that the 
problem could probably be approached from the standpoint of mak- 
ing certain requirements or qualifications for the candidates insofar as 
seeking public office from a serious-intent standpoint rather than to 
cut off the television privilege ¢ 

Mr. Burier. You are getting down to the very thing you objected 
to, Congressman, a minute ago. We should not in any way restrict 
the right of any citizen to seek public office, regardless of whether it 
is the Presidency or justice of the peace. 

Mr. Rogers. You mean even though he announces that his whole 
plan is conceived in frivolity, and is going to be carried out in fool- 
ishness ? 

Mr. Butter. That is right, because he has the right to change his 
mind. 

Mr. Rocers. Of course you and I disagree on that. 

Mr. Burier. Even if a man is a mental case, as many times candi- 
dates for public office—I am sure not on either the Republican or 
Democratic ticket—are. We had such a candidate for Congress on 
our side of the ticket, gentlemen, out in Indiana, unfortunately a 
woman who was in a very disturbed mental condition. She had a 
perfect right to run. As long as she had not been legally adjudged 
incompetent, what right have we to say that somebody is incompetent 
when many people think we are ? 

Mr. Rogers. If she did not get on television, how would they know 
she was incompetent ? 
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Mr. Butter. She had public audiences. She had a lot of attention. 
Because she was a Democrat, the Republican press took preity good 
care of her, too. 

Mr. Rogers. The last point I want to make—and this may not be 
the forum for the discussion of it, because it is not included in this bill, 
but it is what Mr. Williams was referring to, and I think it is highly 
important—that is concerning issues. We find ourselves in the par- 
ticular situation here where the Republican Party and Democratic 
Party are in support of this type of legislation. Certainly the broad- 
casting companies are in support of this type of legislation. If you 
had this issue broadcast on the air, all of those groups would be for it. 
You would not have anybody to broadcast against it. Don’t you think 
that it should be required that the cther side of the issue should be 
presented ? 

Mr. Butter. I don’t know that anybody has presented this side of 
the issue, 

Mr. Rogers. I understand. We are assuming that it would be taken 
up as an issue and discussed on the air. 

Mr. Butter. As I said earlier, I don’t know how you are going to 
require that every public issue receive equal treatment on all sides or 
points of view of that issue in free television and radio time. 

Mr. Rogers. It probably would have to be controlled by discretion- 
ary power vested in the Commission. 

Mr. Bur er. I think it gets down to political parties and nominees 
for office. I am principally concerned here with the two major 
political parties. I believe in the two-party system and believe we 
must do everything possible to perpetuate that for the good of the 
country. I also believe that the candidates for President ought to 
have opportunity under public sponsorship of the networks to appear 
before the American people either in personal face-to-face debate or 
in television programs which are devised in such a way that one man 
answers the other, and the other has a rebuttal, and so on, until a given 
period of time has been consumed. I think that is really in the public 
interest. 

Mr. Rogers. Thank you, sir. 

Mr. Wuu1ams. Let me ask one question at that point about the 
definition of a candidate: This happened in 1948. The State of Mis- 
sissippi, in its Democratic convention, decided that it would elect a 
slate of electors pledged to the Thurmond-Wright ticket. That was 
the official Democratic Party of the State of Mississippi. Assuming 
that Mississippi had been the only State that did that, would our 
candidate, who was the official candidate of the Mississippi Democratic 
Party, qualify under your set of rules? 

Mr. Butier. Of course, he did not run on the Democratic ticket, 
Mr. Thurmond. 

Mr. Wuu1aMs. He ran on the Mississippi, South Carolina 

Mr. Burier. Not on the Democratic ticket. 

Mr. WiuiaMs. In Mississippi; yes, sir. 

Mr. Butter. I think that unusual situation, Congressman Williams, 
would have to be considered as it would arise, depending on the cir- 
cumstances. Certainly no one can say that Strom Thurmond is the 
nominee of the Democratic Party in 1948. I think that goes without 
saying. 
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Mr. Witutams. To clarify that, he was the regular candidate of 
the Mississippi Democratic Party, of the Louisiana Democratic Party, 
and the regular Democratic organizations of several other States, 
If you recall, they had a fight over the use of the rooster down in 
Louisiana, which is the symbol of the Democratic Party on their 
voting machines. It was the official Democratic Party of the State 
of South C arolina, and also the official Democratic Party of the State 
of Alabama, where the national party nominees were not even on 
the ticket, if you recall. 

Under those circumstances, I would think certainly that where a 
man is the nominee of the regular major party organization of any 
single State—as I understand it, the Democratic Party is made up of 
State organizations, there is no such thing as the National Democratic 
Party technically speaking 

Mr. Butter. I would question that. 

Mr. WiiitaMs. There is no charter of the National Democratic 
Party. It is made up of the Democratic Parties of the several States. 

Mr. Butier. There is no charter of any Democratic Party in my 
State, either. 

Mr. Witutams. We have one, yes, sir. Ours is created by law. Our 
legislature sanctions the Mississippi Democratic Party. 

“Mr. Burier. Does it create a Republican Party down there, too? 

Mr. Wiuiams. We let them fend for themselves. But seriously, 
you might find the situation, and it is not entirely impossible or 
improbable, that one State might throw its electors to an independ- 
ent candidate, and conceivably throw the election in the House of 
Renresentatives. 

Under those circumstances that candidate who received those few 
electoral votes would be a very formidable candidate notwithstand- 
ing. Yet under your standards he could not be considered a major 
candidate. 

Mr. Burtrr. I think he would qualify if a similar situation existed 
in the previous presidential election resulting in his having received 
or the segment or splinter of the Democratic Party which “he repre- 
sented having received a certain number of votes, or if now as a 
prospective candidate he could produce a certain number of peti- 
tioners. 

Mr. Witr1ams. Don’t you think the fact that he was the candidate 
of the regular party organization of a State should dignify his can- 
didacy to the point where he should be considered as a candidate 
under the terms of this bill ? 

Mr. Butter. No, I certainly do not. As Democrats, I must dis- 
agree with you most heartily. Ours is a national party. We expect 
party discipline from our party members in every one of the 48 
States. We expect when the majority of the delegates to the national 
convention have spoken and selected the nominees of our party, they 
are the nominees of all members of the Democratic Party, in Missis- 
sippi, Alabama, California, Indiana, and what have you. 

Mr. Witu1aMs. We have questioned that on occasion in my State. 

Mr. Butter. Just on occasions, I am happy to say, and no prospect 
this year, as I see as of now. 

Mr. Harrts. I am not sure in my own mind that the two of you 
have had a meeting of the minds as to just what is meant here. 

Mr. Butter. I do have it in mind. 
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Mr. Harris. I think you are referring to a candidate which an 
official State organization might approve as a candidate for the Presi- 
dency maybe on some other ticket, as it was in that case—on the 
Democratic ticket. Mr. Williams I think has in mind if an official 
government organization in a State proposes a candidate, maybe on 
some other party ticket, as it was at that time. 

Mr. Wixu1amMs. Wait a minute. We didn’t consider that to be 
another party. Mr. Butler knows what I am talking about. 

Mr. Burter. Yes. 

Mr. Harris. I am talking about the national point of view. 

Mr. Wiua1aMs. Those were our official Democratic Party nominees. 

Mr. Harris. You are talking locally and he is speaking nationally. 

Mr. Burier. No, we have a meeting of minds. I do not recognize 
the Dixiecrat ticket as being the Democratic ticket, whether it is in 
Mississippi, Alabama, or nationally 

Mr. Hiarrts. That is why I think there is confusion. 

Mr. Burier. As a Dixiecrat candidate or splinter party candidate, 
if they qualify with the basic minimum requirements of the amend- 
ment, we propose, then I think they would be be entitled to free time. 

Mr. Harris. I think what he has in mind is that regardless of what 
the name of the candidate was on the national ticket, if an official State 
government were to propose a candidate for President, maybe on the 
Lone Run ticket, or something else like that. 

Mr. Burier. Does he mean with respect to a national broadcast or 
or telecast or just the State ? 

Mr. Harris. He is running for President. 

Mr, Wiutui1aMs. The State Democratic convention would select him 
and he would be entitled to represent the Democrats of Mississippi. 

Mr. Harris. Would he be entitled to receive equal time as a candi- 
date who was selected at a national convention ? 

Mr. Butter. Not asa candidate of the Democratic Party. 

Mr. Harris. I mean whatever ticket he is running on. 

Mr. Burter. If his strength equaled the minimum requirements of 
the proposed amendment we have suggested 

Mr. Harris. He is not asking, as I understand, about the minimum 
requirements that you propose. He is asking about another require- 
ment, that is, should an official State government propose a candidate, 
would he become a national candidate ? 

Mr. Buruek. Certainly as chairman of the Democratic National 
Committee I can recognize no candidates as nominees of the Demo- 
cratic Party other than those chosen by the national convention. 

Mr. Harris. I am not talking about that at all. I am talking about 
a candidate that might be determined by some State government and 
promoting him as a national candidate, not as a Democratic national 
candidate or a candidate of the Democ ratic or Republican Party, but 
as a candidate, as it was called back in that time, a States rights 
‘candidate. 

Mr. Butier. Again, Chairman Harris, it would depend on whether 
or not they had enough public appeal to justify their being considered 
a major political party. 

Mr. Harris. Do you think if they were to be selected by an official 
State government organization that would be in itself sufficient ? 

Mr. Burier. I do not. No State party has any right—the word 
just escapes me—to veto, that is exactly it, no State part organization 
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has the right to veto the acts of its national convention in he nomi- 
naion of candidates. 

Mr. Harris. I don’t mean that at all. 

Mr. Butter. That is what you are asking, whether or not because 
it was an official party organization of the State of Mississippi, hav- 
ing chosen these men as candidates, and put them on the ticket, there- 
fore, they should have national standing and be entitled to the bene- 
fits of this amendment. 

Mr. Harris. Suppose the State of Arkansas or any other State has 
an independent party, so to speak, which is in charge of the official 
government? Suppose that State were to determine—the State gov- 
ernment—that they wanted to propose a candidate and run him for 
President of the United States on an independent ticket, and they had 
the support of that State behind him, should that be considered as 
sufficient ? 

Mr. Butter. Not in and of itself, because it would remain to be 
seen, first, whether they had the support of the people of that State 
behind them, whether or not they could produce enough votes. In 
order to show it, they would have to come forth with a petition if that 
same group had not had candidates in the last previous election. 

Mr. Harris. That gets precisely to the point that I wanted to finally 
nail down. That is, you do not believe that the action necessarily of 
any local party, independent or whatever it might be, or any State 
government would be sufficient of itself to purport to represent the 
people of that State. 

Mr. Butter. That is right. 

Mr. Harris. That isthe point. I think it is important. 

Mr. Fiynrt. In taking advantage of this yielding that has been 
made to me by my colleague, Mr. Rogers, I don’t want to pursue this 
question too far, but I would like to ask one question, because if this 
bill becomes law—if this proposed amendment is written into the 
law—we may have to have an answer to this question: Who decides 
who the legal party organization is in a particular State. Does the 
party organization of that State do it, or does the national commit- 
tee do it? 

Mr. WriutaMs. That restates my question perfectly. 

Mr. Butter. I don’t think there are any questions concerning that. 
It is just a question of whether or not the candidates or nominees of 
the Republican and Democratic national conventions are to be given 
some opportunity for free time, plus whatever other candidates would 
qualify under a given number of votes in the past Presidential election 
or given number of petitioners now. I don’t see that the question 
has to be decided as to what State organization is the official State or- 
ganization. In neither the Republican nor Democratic Party do we 
recognize the right of any State organization to hold a rump conven- 
tion and nominate any other man for President or Vice President, 
other than the nominees of our national convention. So long as we 
have a two-party system, any other method or attempt to destroy this 
kind of a political system is against the best interests of our country. 

Mr. WitutaMs. That is not a statement of fact necessarily. That 
has to be a statement of opinion. 

Mr. Burirr. That is certainly a statement of opinion. I feel very 
strongly about it, and I think the political history of our country 
supports it. 
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Mr. O’Hara. As much as I feel as strongly as you do and agree with 
you on the two-party system, think of our revolution in our own Re- 
publican Party with the Bull Moose situation, which was a powerful 
organization. Then we had here a few years ago the LaFollette Pro- 
gressive Party which, as I recall it, got about 5 million votes in the 
national election. Then we had the Prohibition Party. 

Mr. Burwer. Liberal Progressive. 

Mr. O’Hara. We have seen in the years past what was a sort of 
change or an expression of a view of a segment of our people that they 
were entitled to, and it has had its impact on the major parties that has 
followed, and the laws that have followed, and many things. I think 
we have to approach this problem in the light of our American ideals 
pretty carefully. Iam concerned about it. 

Mr. Butter. I certainly am, too. I am not saying anything here 
that would in any way preclude the right of the splinters of your party 
or our party to be represented, provided they could show that they had 
certain backing either in the past or at the present time. 

Mr. Harris. Mr. Hale. 

Mr. Hatz. Mr. Butler, your principal interest in this legislation in 
the official post which you hold in the Democratic Party is, and quite 
properly, the candidates for the Presidency in a presidential election ; 
is that right ¢ 

Mr. Butter. That is right. 

Mr. Harz. Whereas, in the 1952 presidential election you did have 
16 or 18 candidates for President, there are never 16 or 18 parties 
that put a candidate for Congress into the field, as far as I know. 

Mr. Butter. That is right. I would guess maybe not more than a 
maximum of 4 or 5 in any given district. 

Mr. Hare. That would be unusual. So it seems to me that maybe 
in thinking out this problem, we have possibly got to limit this amend- 
ment to presidential elections and possibly even to candidates for the 
Presidency in the presidential election, because that is where we all 
feel, I think, that there is some injustice in the present situation. 

Mr. Butter. I am very much interested in the senatorial and con- 
gressional nominees of our party, too, and both parties, and I would 
hate to see any failure on the part of the Congress to avail itself of any 
free publié-service time that might be given to the nominees for Con- 
gress and the Senate by the networks or individual stations. 

Mr. Hatz. This bill as drawn, if I read it correctly, applies to any 
election including primary elections. We often have in our State, for 
example, or at least we sometimes have 9 or 10 candidates in a primary 
election. Of course, you can’t tell until the vote is cast which can- 
didates command an insignificant support. 

Mr. Butter. I am sure the stations would not invite any of those 9 
candidates for free time, but probably would after the 2 major party 
nominees have been chosen. 

Mr. Hats. I think a skilled legislative draftsman could work cut 
a definition of a major political party as a party which in the previous 
election secured X percent of the total vote. That is all right as long 
as you are dealing with a party which appeared in the previous presi- 
dential election. But of course American history shows that brand 
new issues arise and brand new parties arise on those issues. You have 
to.take those people into consideration, and you can’t measure them by 
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the standard of what they got in the last election, because they didn’t 

even exist in the last election. That was true of the La Follette Party, 

sane and it was certainly true of the Teddy Roosevelt Bull Moose 
arty. 

Your idea of a petition, I think, is completely impractical. As Mr. 
Hinshaw pointed out, such a petition does not mean anything. That is 
a terribly fallacious way to get a party recognized as such, it seems 
to me. I don’t know how you do it any better, but that thought trou- 
bles me considerably. 

Mr. Butter. As the amendment stands now, this H. R. 6810, it 
would be left to the discretion and judgment of either the networks 
or the individual stations as to which were the major political parties. 

Mr. Hate. It seems to me as a practical matter, if a man were a really 
deserving candidate, and were conspicuously slighted by the networks 
or stations, it might not do him any harm. 

Mr. Butter. I would hate to rely on that in the Democratic Party. 

Mr. Hate. I don’t think that would be the case, as far as the Demo- 
cratic Party and the Republican Party are concerned. ‘They are 
major parties; no doubt about that. 

Mr. Butter. I don’t want in any way to have the questions I have 
raised bother the committee to the point of dissuading it from support- 
ing the general idea, because I do believe that this is one of the most 
constructive suggestions, along with the suggestion that we talked 
about recently of Philip Graham for bipartisan appeal for small con- 
tributors to both major political parties—these are two of the most con- 
structive suggestions that have been made in our American political 
system for a good many years. I think the people would benefit a 
great deal by any series of debates that might be arranged between the 
presidential candidates on public service time through the networks 
and the stations. 

Mr. Hinsuaw. Mr. Chairman, I would like to ask Mr. Butler-—— 

Mr. Harris. Would the gentleman yield ? 

Mr. Hate. Yes. 

Mr. Hrnsnaw. Thank you—if he thinks that the Federal law can 
have anything to do with the State candidates and local county and 
city candidates—as I have understood, the Federal election code and 
the Federal laws with resvect thereto, apply only to Federal candidates. 

Mr. Burier. That is my understanding, too. This is control of the 
communications system, the television and radio, which is a matter 
of Federal jurisdiction. 

Mr. Hinsuaw. That is correct. I believe it is true in my State—I 
don’t know about others—that a primary election is considered to be 
purely a State matter, whether for a State candidate for a State office 
or otherwise. I think that the laws of our State apply, for instance, to 
campaign contributions for candidates for nomination to Congress, 
and not the Federal law. 

Then when you once have elected the nominee for the Congress, then 
he becomes a Federal candidate for Congress. I think that is also true 
concerning the electors for the Presidency. They don’t elect a Presi- 
dent. They elect electors. I think we are getting into a very com- 
plicated piece of business here that ought to be figured out rather care- 
fully before we go too fast on this kind of bill. 

Mr. Hate. I have no further questions, Mr. Chairman. 

Mr. Harris. Mr. Dolliver. 








COMMUNICATIONS ACT AMENDMENTS 255 


Mr. Hats, I feel very grateful to Mr. Butler. I think his testimony 
has been most interesting and helpful. 

Mr. Butter. Thank you, Mr. Hale. 

Mr. Doutuiver. Mr. Butler, I am greatly encouraged to have the 
Chairman of the Democratic National Committee come and say to a 
group of Republicans that you are in favor of the two-party system, 
That is very reassuring, and I heartily agree with you. 

Mr. Burier. We particularly feel that way when we are on the out- 
side trying to get in. 

Mr. Dotiiver. Mr. Butler, there is one particular provision of this 
bill which has been obliquely referred to, which troubles me very 
greatly, and which seems to me to open the door wide to preferential 
treatment on the part of a local broadcasting station. You have re- 
ferred almost exclusively to national candidates. But this bill pro- 
vides for any person who is a legally qualified candidate for any public 
office. Then it goes on to say— 


appearance by a legally qualified candidate on any news, news interview, news 
documentary— 


and so forth— 


shall not be deemed to be use of a broadcasting station within the meaning of 
this subsection, 

The thing I am pointing out is this. Here are a group of candidates, 
let us say, for Congress. Maybe there are a half dozen who under the 
terms of this bill would be legally qualified candidates. This would 
be especially true in a State where virtually one party is in control. 
Under the terms of this bill it seems to me—and I want your comment 
on this—that a local broadcasting station could say, this is the man 
whom we think would be the best contribution to these public service 
programs, news interviews, news documentary, panel discussion, and 
pick out one man, and say that we will take him, or at most two, to the 
exchusion of the other people. This would put the individual chosen 
by that particular station clear out in front as far as his public appear- 
ances are concerned. 

What is your comment on that situation ? 

Mr. Butter. That is exactly what I comment in my prepared tes- 
timony. 

Mr. Dotiiver. You did not read your statement. 

Mr. Butter. No; I did not. That is the thing we are directing 
our attention to when we suggest that some provision be made here 
for equal time for the two major parties. In other words, say they 
pick out a Democrat and they give him the play on these news pro- 
grams, and discussion programs and panel discussions, and news 
documentaries. Then they can promote the candidacy of one man. 
It seems to me that there should be some very simple language added 
here which would provide for the equal time for the two candidates 
of the major political parties. 

Mr. Dottiver. Suppose there is a third candidate in there. For 
example, the Farmer-Labor Party, or some mythical party that we 
don’t know about. Suppose he is in there. The radio or television 
station under this bill is under no obligation to use him on any inter- 
views or anything of the kind and it leaves him out in the cold. 

Mr. Butter. No, but I think Mr. Solant says they certainly would. 
Certainly if the political party is strong enough to have widespread 
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public appeal, the reaction of the followers or supporters of that 
particular candidate will be great enough in time to get that station, 
if it is an individual station, to take care of him. But if they are 
the two major political parties, and they are given fairly equal time, 
I think there are not many districts in which a candidate of a third 
party would be involved. 

Mr. Dottiver. Of course by the time the public opinion catches 
up with that station and the radio or television station is made con- 
scious of the reaction, the election is over and the fellow is out. 

The point I am trying to make—and perhaps you don’t agree with 
me—that this bill as it is written—perhaps you have some amend- 
ments to suggest in this respect—opens the door to preferential treat- 
ment not of Presidential candidates necessarily, but local candidates 
for a county office. Maybe there are a half dozen young lawyers that 
want to be prosecuting attorney. The television station under this 
bill can put one candidate on there, and use him on their news broad- 
casters, on their panel discussions to the exclusion of every other can- 
didate and give him lots of free time, and the others have to pay for 
it. I don’t believe it is the right kind of legislation to protect the 
interests of the American people in that respect. 

Mr. Butter. I agree with you that it does open the door. I think 
the door should be closed by some appropriate amendment. 

I would like to point out, if I may—and I think this is the fact, 
although I have not made any careful check—that the first section 
of, 315 as it appears on page 1, including the first line and the first 
word of the second line on page 2, is the exact language of the law 
as it now exists. 

Mr. Dotutver. Yes. 

Mr. Burier. The amendment being merely with reference to the 
appearance of this kind of candidate not being considered to be the 
use of a broadcasting station within the meaning of the foregoing 
language. 

Mr. Dotuiver. It is the amendment I am raising a question about. 
I merely call your attention to that to point up a situation which I 
think is inherent in this bill and needs some protection if the legisla- 
tion is considered. 

Mr. Butter. I would like to add this one thing. I am frank to say 
to you that there are many problems connected with opening this up 
beyond presidential candidates. I do hope some means may be found 
to support the bill in such form as to provide and permit the presi- 
dential campagin debate series in the fall campaign. 

Mr. Dotutver. One other question that might point up another 
problem in connection with political campaigns. Do you think it 
would be of any advantage to the general information of the public in 
respect. to political campaigns if the stations, television and radio, 
were authorized to charge a lower rate for political broadcasts than 
they do for commercial broadcasts? 

Mr. Butter. I think it would be very helpful; yes. 

Mr. Dotitver. Would you support that kind of legislation ? 

Mr. Butter. Yes; I am inclined to think I would, provided, how- 
ever, of course. that the networks would have a fair revenue for the 
facilities and the personnel that they have to provide in order to com- 
municate to the public the views of a given candidate. 








COMMUNICATIONS ACT AMENDMENTS 257 


Mr. Dotiver. Further, it should be without discrimination as among 
candidates. 

Mr. Butier. Yes; certainly. 

Mr. Doriver. That is, you should not give one candidate a better 
rate than another candidate. 

Mr. Butter. There should be no preference to any candidate or 
any party. 

r. Fiynr. Would you yield? 

Mr. Dottiver. Yes. 

Mr. Fiynt. Mr. Butler, I would like to say that I share the appre- 
hension expressed by Mr. Dolliver when it absolutely opens the door 
to a network or a station or perhaps to the Federal Communications 
itself to supplant the law in that it will permit that particular Com- 
mission or network or station management to rule based on what they 
think the law ought to be, rather than what the law is. I know you 
share this apprehension with Mr. Dolliver and myself as lawyers. 
Whenever we have language in a statute which is so vague and am- 
biguous that it cannot be construed with reasonable certainty, then it 
is opening up the door to a government by men rather than a constitu- 
tional government of laws. I think that is what Mr. Dolliver and I 
both want to avoid. 

Mr. Butter. You are referring to an evasive piece of ambiguity, 
such as referred to by my friend, Congressman Heselton of Massa- 
chusetts. 

Mr. Dotttver. I think that is all. 

Mr. Harrts. Mr. Williams. 

Mr. Witt1aMs. In 1948, in the State of Alabama, the regular Demo- 
cratic organization of the State selected as its candidate for President 
the candidate of the States Rights Party. The candidates of the 
National Democratic Party, by State law, were not permitted on the 
ballot, and there was no provision for a writein. Under those circum- 
stances, under your suggestion, the radio stations in the State of Ala- 
bama would be under no obligation whatsoever to carry any programs 
of the national Democratic candidates because they were not candi- 
dates in Alabama ? 

Mr. Butter. No, I would say that the Alabama stations certainly 
would not be controlled by local law. They would be controlled by 
Federal law and regulations of the Federal Communications Commis- 
sion. 

Mr. WittraMs. How could the candidates be considered candidates 
when they were not even on the ballot, and there was no way to get 
them on the ballot? 

Mr. Borter. I don’t know how you would handle that situation. 
Frankly, this situation that developed in 1948 confused and con- 
founded most of us Democrats in the country, Congressman. I don’t 
know how you would do it. Certainly there would be ne vis-a-vis re- 
striction on the local stations for carrying it just because the Demo- 
cratic party nationally had candidates and the Democratic Party of 
Alabama had some other candidates. 

Mr. WitutaMs. Under your suggested amendments, would it be in- 
cumbent upon these stations to give time to the candidates of the na- 
tional Democratic Party when they could not even get on the ticket ? 

Mr. Butter. No individual station is required to carry the program 
of any network except by contract. 
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Mr. Witx1aMs. To give equal time to those candidates when they 
were not even on the ticket ¢ 

Mr. Burver. I would say that would be a matter for decision by the 
local stations. 

Mr. Wiuttiams. I don’t know that we will have a situation like that 
to arise again, of course. 

Mr. Burier. These networks or stations will not give away a lot of 
free time. They are in business to make money. They will not give 
away a great amount of time. I don’t think we have to worry too 
much about giving away too much free time to any candidate. I think 
this is principally directed to the presidential campaign. I think our 
effort should be, if we can possibly bring about the passage of this 
bill, to make it possible for all the voters in the country to let them 
see the major candidates, whether it is 2 or 3 or 4 parties, whatever 
would represent the major parties. 

Mr. Harris. Mr. Hinshaw. 

Mr. Hrnsuaw. I wonder if Mr. Butler would not agree with me 
that the language on page 2 which has been mentioned before, exempt- 
ing: 

Appearance by a legally qualified candidate on any news, news interview, news 
documentary, panel discussion, debate, or similar type program where the for- 
mat and production of the program and the participants therein are determined 
by the broadcasting station, or by the network in the case of a network program, 
shall not be deemed to be use of a broadcasting station within the meaning of 
this subsection. 

I understand the term “use” is referred to as free use of a broadcast- 
ing station. 

Mr. Harris. The section applies to free time. 

Mr. Butter. It goes back to the word “use” on page 1, in line 7. 

Mr. Hrvnsuaw. I understand it is free time we are talking about. 

Mr. Butter. This contemplates free time. 

Mr. Hinsuaw. Would that sentence not give station or the network 
a very great opportunity to place candidates on news or news inter- 
views or news documentaries, and so forth, to the exclusion of the 
other candidates, and allow them to be very partial in their selection 
of candidates to place on the station or the network ? 

Mr. Butter. Yes. That was the first point I made, I thought there 
should be some limitation or restriction so that there should be equal 
time either in news programs, news interviews, news documentaries, 
or panel discussions or debates or other such programs among the 
candidates of at least the two major parties, and any other major 
parties that might qualify. 

Mr. Hinsnaw. It seems so to me. I might state also that the first 
time I ran for this office, which was 18 years ago, I had a nominee 
against me, who was a radio cowboy from Texas. He used his hour 
that he had, advertising the Star Outfitting Co. or some such thing, 
in berating me. Of course, I am glad he mentioned my name and 
pronounced it correctly, but on the other hand, I didn’t see where un- 
der the Federal Communications Act, or otherwise, I had any suit 
against him for using paid time by a merchandising company to ex- 
coriate me. On the other hand, that can be done, as I understand, 
under the law. That is, the XYZ Department Store can hire time and 
use that time pretty much for the purpose of promoting or excoriat- 
ing a candidate, if they want to. 
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Mr. Butter. It is bad business, though. 

Mr. Hinsuaw. It proved bad business in the case of the person who 
was opposing me. I don’t know whether it would always prove so. 
On the other hand, that can be done, can it not ? 

Mr. Butter. Yes, it certainly can be. Of course, that was paid time. 

Mr. Hinsuaw. That was paid time. 

Mr. Harris. That was paid time, but under the law, when they do 
that, they have to give the opposing candidate free time, even though 
it was paid. If you had gone and asked for it, you could have gotten it. 

Mr. Butter. I don’t understand that. 

Mr. Hinsuaw. I don’t understand that, and I don’t think it was the 
case, because it was paid time, not for the purpose of excoriating me, 
but advertising products. 

Mr. Rogers. If the gentleman will yield, we brought the matter up 
before the Commission when the Chairman was here and asked him 
the question, and he misstated the law, and counsel came forward and 
corrected it. It is contained in this pamphlet they gave us. 

Mr. Hinsuaw. Iam glad that the matter is settled. 

Mr. Harris. You are entitled to something you did not ask for. 

Mr. Butter. Under what precise situation ¢ 

Mr. Rocers. On the panel discussions where we will say the ABC 
Packing Co. has a program, and under a panel discussion they put Mr. 
Flynt and Mr. Hinshaw on that panel discussion. If they have op- 
position, and they are qualified candidates, the station, regardless of 
who paid for this time to sponsor this panel, has to give the opponents 
of these two gentlemen equal time on the air to talk about anything 
they want to. 

Mr. Butter. Suppose I am selling automobiles, and I give this 
Texas cowboy the opportunity to talk against Mr. Hinshaw. Does Mr. 
Hinshaw have a right to come in and have 30 minutes? 

Mr. Rogers. Here is a personal example. I was at the fairgrounds 
in my district, and was stopped and asked to comment. It was one 
of these programs where they were carrying the television stand 
around the fairgrounds. I didn’t resist, it being an election year, and 
I made some remarks on there, and they asked me some questions. I 
gladly answered them and bid them goodbye, and they got somebody 
else, The next thing I knew, my opponent demanded the same amount 
of time or so I was told, and got it. 

Mr. Harrts. I was going to ask 1 or 2 questions. I am sorry to 
keep you here so long. 

Mr. Butter. That is all right. I find it very interesting and stimu- 
lating. Iam learning some things. 

Mr. Harris. I was going to ask you about this, too. In this Federal 
Communications Commission public notice that was put out on Sep- 
tember 8, 1954, use of broadcast facilities by candidates for public 
office—you have one—will you turn to page 3, question 28: 

If a station broadcasts a program sponsored by a commercial advertiser which 
includes one or more qualified candidates as speakers or guests, what are its 


obligations with respect to affording equal opportunities to other candidates for 
the same office? 

Answer: If candidates are permitted to appear without cost to themselves 
on programs sponsored by commercial advertisers, opposing candidates are en- 
titled to receive comparable time also at no cost. 
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That information is contained in a letter to Senator Monroney of 
October 9, 1952. We confirmed that a few days ago with the Com- 
mission when they were here. The Chairman stated otherwise, and 
some of us questioned him about it, and the counsel, as Mr. Rogers 
said, did come forward and corrected the record on it. 

That is what I wanted to ask if you had any opinion on. 

Meet the Press is a format and recognized as one of the outstanding. 
It is sponsored, I believe, by 

Mr. Butter. Johns-Manville. 

Mr. Harris. And Pan American, I think. Do you feel that if a 
candidate for office is selected for that program, which is a program 
paid by the sponsor, that it should be the iain, then, of the sta- 
tion to give free equal time to any other candidate for the same office ? 

Mr. Butter. I don’t know that I would want to express an opinion 
on that. I am wondering whether the time should come from the 
station or from the same sponsor that gave the time to the candidate 
originally. 

Ps Harris. I don’t think we would have any authority to force 
at. 

Mr. Butter. No, you would not. Of course, the Commission here 
apparently has ruled by its own rules and regulations that the candi- 
date sould be given free time. It does not say whether by the sta- 
tion or by the sponsor. 

Mr. Harris. The Commission has no authority over any one except 
the station. 

Mr. Dottiver. It says at no cost to the candidate. 

Mr. Burter. I presume that when an advertiser contracts with 
either a station or a network, it does so subject to all the rules and 
regulations of the Federal Communications Commission. 

Mr. Harris. Yes. I am wondering, though, if as a matter of policy 
the station should be required or obligated, I might say, to give free 
time when someone else has purchased that time, and used it for the 
purpose he wants to use it. 

Mr. Butter. I would guess just as a lawyer, Congressman, that the 
station and the networks would probably have a written contract with 
their commercial advertisers using the time to provide that if any 
part of their program required or resulted in any demand for equal 
time upon the network or the station, that the sponsor of the pro- 
gram would have to supply the cost. 

Mr. Harrts. I don’t know how they could make that requirement. 

Mr. Butter. By contract. 

Mr. Harrts. I know, but by law. 

Mr. Rocers. There was another situation that came about where I 
appeared on a news broadcast, and my opponent asked for equal time. 
That situation is what actually points up this bill. You see, this refers 
to news, news interview, news documentary, panel discussions. Of 
course, any company that puts on a paid program which sponsors the 
broadcast of the news, like the First National Bank in some of the 
smaller towns, if they put me on there while I am a candidate for this 
office, then all my opponents are entitled to equal time. 

Mr. Butter. Not under the amendment. 

Mr. Rocers. That is right, but the reason for the amendment is so 
they can put those people on there without subjecting themselves to 
putting the others on, even if it isa paid program. 
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Mr. Butter. As long as they put you on, it would be all right. Both 
with you and with me. 

Mr. Rogers. That might depend on several things. 

Mr. Harris. This is a highly important problem, too, in connection 
with campaigns, Certainly I know what your great obligations are: 
One of the greatest, of course, is toward helping to finance the national 
campaign. Then the funds have to come from the general public: 
The question of contributions arises all the time, as we know. 

Do you think that such a provision as this, giving the networks 
the authority to put these candidates of major parties on their public 
service programs, would reduce the responsibility that the national 
parties would have in raising their required funds for campaign 
purposes ? 

Mr. Burier. No, I don’t believe it would reduce their responsibili- 
ties. I think it would certainly help them raise their funds. It would 
better inform more citizens. It would arouse greater participation 
in political activity. I think it would result in more small contribu- 
tions from the grassroots citizens of our country which I think is all 
to be desired. 

Mr. Harris. You mentioned a moment ago about Mr. Graham’s 
proposal as to the method for raising funds. If this procedure were 
to be followed, do you think the total cost to the national candidacy 
would be reduced ? 

Mr. Butter. Yes, I do think so. 

Mr. Harris. Do you think it would be a substantial reduction? 

Mr. Butter. Yes, I think it would be quite substantial. 

Mr. Harris. It would not be necessary for you, as the chairman of 
our National Democratic Party to raise quite as much money as you 
have to do under present circumstances ? 

Mr. Butter. I think that is probably true. However, I think that 
the broadcasts or telecasts themselves would result in a wider partici- 
pation. There would be more people giving an average amount smaller 
than otherwise, and I think anything that will reduce the control or 
domination of our political parties by people of great wealth will be 
to the benefit of the people. 

Mr. Hinsuaw. Mr. Chairman, I would like to point out that any 
citizen of the United States is a legally qualified candidate for any 
office by the write-in process. Your term, “legally qualified candi- 
date” has got to be defined unless you are going to include every per- 
son who is a legally qualified person to vote in the United States. I 
know in my State, and I think in others there can be write-in candi- 
dates. There are spaces left on the ballot. A person who becomes 
without his consent a write-in candidate can be elected to an office. 

Mr. Butter. I am very much in favor of any provisions in the bill 
which will protect so-called minority groups or regional groups who 
may bring forth a candidate for the Presidency in either major polit- 
ical party or in opposition to the major political party candidates. 
We would certainly support that kind of a provision. 

Mr. Wirx1aMs. I have a question I would like to ask purely for 
information. 

Under present law—I understand this bill will not affect this one 
way or another, but I am just curious—are the national parties pres- 
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ently permitted to solicit funds and contributions over radio and 
television ? 

Mr. Burier. Yes, provided we pay for the time. 

Mr. Wiuu1aMs. That is not a violation of the Corrupt Practices Act 
or other Federal statute ? 

Mr. Butter. No, provided we pay for the time. Every once in a 
while we sneak into the program a little reminder to the people. 

Mr. Harris. Let me thank you. You have observed the interest of 
the committee in this subject which manifests the interest not only 
of the Congress but of the people throughout the United States in good 
government. 

Mr. Butter. Let me thank you, Mr. Chairman, and all of the mem- 
bers, and let me say I have been greatly impressed by the tremendous 
interest you have in this problem. I certainly look forward to the 
~~ of the committee. 

Ir. Harris. Thank you. 

(Whereupon, at 1:05 p. m., the committee recessed subject to call 

of the Chair.) 
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WEDNESDAY, FEBRUARY 8, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:15 a. m., in 
room 1435, New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

The Subcommittee on Transportation and Communications resumes 
hearings this morning on various bills to amend the Communications 
Act of 1934. 

We are honored to have as one of our colleagues this morning, the 
Honorable Francis E. Dorn, of New York, who is sponsor of H. R. 
7249, relating to false distress signals by radio. 

Mr. Dorn, we are glad to have you before this committee. We 
welcome you to give us the benefit of your information in connection 
with this proposed legislation. 


STATEMENT OF HON. FRANCIS E. DORN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Dorn. Thank you so much, Mr. Chairman. I am here today 
to speak in behalf of my bill, H. R. 7249, which would amend the 
Communications Act of 1934 to increase the penalty for transmitting 
false distress signals by radio. 

It is my understanding that the present law covering such an of- 
fense carries the maximum penalty of 1 year in jail and a $5,000 fine, 
upon conviction. 

I am sure all of you remember, in July of last year, when two young 
men broke into a moored fishing boat and, over the craft’s ship-to-shore 
radio, broadcast a fake distress call. This set off a search by the 
United States Coast Guard which covered an area of approximately 
4,000 square miles, and entailed the use of 5 ships and 3 planes guided 
by an intricate communications network. It has been reported that 
this search cost upwards of $50,000. 

The initial report was picked up by the tug Nancy Moran in good 
faith, and was purported to have come from the 42-foot fishing vessel 
Blue Star, which said it was in trouble after having struck an under- 
water object 55 miles southeast of Ambrose Lightship ; that it was afire ; 
that life preservers were unreachable because of the fire; and that a 
foreign submarine had surfaced close by and was taking off survivors. 
The Nancy Moran relayed this message to the United States Coast 


Guard. 
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Although the Coast Guard began immediate checking on the possi- 
bility of a 1 hoax, they did not delay making a search, pending a report, 
lest it result in loss of life. The search began i in the early morning 
hours of July 8. On July 9, Nassau County “police arrested two young 
men who subsequently admitted having sent the false distress signals 
after questioning by both the county police and Federal Communica- 
tions investigators. 

On July 12, the two were formally charged with third degree 
burglary by the State, which charges were later dismissed. They 
were then arraigned in the Brooklyn Federal Court, accused of op- 
erating a radio telephone without a license and broadcasting false 
distress signals. The older, a youth of 21 years of age, was "placed 
under $5, 000 bail, and the younger, a boy of 16, under $1,000 bail. 

The younger boy was eventually tried in the Brooklyn Federal 
court of juvenile delinquency, found guilty, and given a 1-year sus- 
pended sentence. The older, having previously ‘pled guilty before 
the Federal court, was sent to the Federal Correctional Institute at 
Ashland, Ky., for an indeterminate term. 

Of course, the boys were tried in courts of law and sentenced as 
the judges deemed sufficient punishment. I believe the seriousness 
of the crime warrants an increase in the penalty, if for no other reason 
than to so impress the adjudicating officer, and as a deterrent to any 
future criminal actions in this field. 

While this particular search did not result in any loss of life on 
the part of the searchers, I am sure we have all read of cases when 
this has happened—where a plane has gone down with all aboard, 
and been lost, while searching for someone in distress or lost. 1 
wonder what the judges’ reactions would have been in the case of 
these two young men if such a thing had happened during the search 
— set under way with their false distress call? 

I understand the Federal Communications Commission entertains 
no objection to the passage of this bill; the Bureau of the Budget 
has no recommendation; the report from the Department of the 
Treasury favors its passage; the Department of Defense favors its 
passage; and the Department of Commerce favors its passage with 
an amendment, however, which would include other false warnings, 
such as false hurricane reports, false air raid warnings, etcetera. | 
am most amenable to this strengthening of my bill. 

I urge you gentlemen also to favor the passage of this bill with the 
suggested amendment, 

Mr. Harris. We thank you very much, Mr. Dorn. We are pleased 
to have your comments on the importance of this proposal. 

Is there another bill similar to yours? 

Mr. Dorn. Not that I know of. 

Mr. Harris. Are there any questions? Mr. Hinshaw? 

Mr. Hinsnaw. I would like to compliment the gentleman for hav- 
ing brought this before our committee and to ask him some ques- 
tions. I guess I really ought to ask the Department of Commerce 
these questions because it is the one that made the suggestion. 

You are talking about false hurricane warnings. But I do not 
think that any warning concerning a hurricane can exactly be con- 
sidered false because it is not something that can hide itself. That 
seems to me a little bit ridiculous. Of course, a hurricane cannot hide 
itself. 
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Mr. Dorn. I would think that possibly some warning might scare 
a community by saying that a hurricane was coming in that direc- 
tion rather than in some other direction. I suppose that has hap- 
pened. I donot know. 

Mr. Hinspaw. Well, now, let us look at that for just a little bit, 
because the amateur radio people have been of great assistance in con- 
nection with hurricanes and not always is the information available 
to them accurately, but their intentions are good and if they should 
receive some bad information and pass it out over the air, I do not 
think that the “hams” should be condemned for it and made liable for 
it, or that the “hams” ought to be condemned for it and made liable 
for it by any fines or imprisonment or anything of that sort. 

You are going to have to put up a better argument than I can think 
of so far to support that part of the bill. 

Mr. Harris. Will the gentleman yield on that? 

Mr. Hinsnaw. Yes. 

Mr. Harris. I think we can take the report of the agencies involved 
and resolve that point at the proper time. 

I think the gentleman has raised a very important question here 
and certainly something that should be carefully considered. 

Are there any further questions ? 

Mr. HinsHaw. That is all. 

Mr. Harris. Mr. Hale. 

Mr. Hatz. I just want to comment not on this bill but in connec- 
tion with other legislation that we have been hearing. 

I read in the newspaper this morning the story of a man who was 
indicted in Maryland for taking an unseaworthy vessel to sea and 
getting caught in hurricane Connie. One of the allegations in the in- 
dictment was the lack of a ship-to-shore telephone, which has a ma- 
terial bearing on the legislation introduced by ——— 

Mr. Harris. Mr. Macdonald. 

Mr. Hate. Yes. That is quite an interesting story. 

Mr. Harris. It is interesting. 

Mr. Dolliver? 

Mr. Dotitver.. No questions. Thank you 

Mr. Harris. Thank you very much, Mr. Dorn. 

Mr. Dorn. Thank you, Mr. Chairman. 

Mr Harris. We appreciate your appearance. 

Mr. Dorn. Thank you. 

Mr. Harris. We have with us this morning Mr. Robert Heald, repre- 
senting the National Association of Radio and Television Broad- 
casters. 

Mr. Fellows, president of this association, advised the chairman a 
few days ago that they would not be able to attend the session last week 
and requested to be heard today. 

We are glad to grant this request and we are glad to have you here 
on behalf of the Association of Radio and Television Broadcasters. 
We shall be glad to have you comment on any of these bills. 


STATEMENT OF ROBERT L. HEALD, CHIEF ATTORNEY, NATIONAL 
ASSOCIATION OF RADIO & TELEVISION BROADCASTERS 


Mr. Heatp. Thank you. 
Mr. Harris. Mr. Heald, may I inquire, did you take the position 
that was held by Mr. Hardy? 
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Mr. Heat. No, I took the position that was held by Mr. Wasilewski. 
Unfortunately, however, Mr. Wasilewski is in Denver and is unable 
to appear. 

Mr. Harris. Well, I was just trying to get the personnel of your 
organization. We have in the past have had association with many 
members of the group. I recall that this committee had the entire 
group with us at hearings on a special resolution in the 82d Congress, 

believe. Mr. Fellows was a member of the board at that time. 

I wonder if you could tell us for our information if the same mem- 
bers are still active members of the board or if you have some new 
members. 

Mr. Heatp. We have some new members of the board. The elec- 
tions come up every 2 years. 

Mr. Harris. I think it would be helpful for the record and for the 
members of this committee if you would give us the names of the 
board at this time, if you have that information. 

Mr. Hearp. No, sir. I can give you the names of a lot of the mem- 
bers. The members of the board constitute 44 people. The members 
of the staff, of course, are a different matter. 

Mr. Harris. Could you supply the names of the members of the 
board and their addresses, and then the members of the committee 
that you have set up as an interworking committee of the board, if 
that is right ? 

Mr. Heap. No, we have a member of board of directors a govern- 
ing body of the association, and then of course we have the officers 
of the association, and the staff of the association. We will be glad 
to submit a list for the committee’s information. 

Mr. Harrts. I think it will be helpful. 

(The information referred to is as follows :) 


Boarp OF Drrectrors, 1955-56, NATIONAL ASSOCIATION OF RADIO & TELEVISION 
BROADCASTERS 


President-chairman, Harold E. Fellows, NARTB; secretary-treasurer, C, E. 


Arney, Jr., NARTB. 
RADTO BOARD 


District 1: Herbert L. Krueger, WTAG, Worcester, Mass., 1957. 
District 2: E. R. Vadeboncoeur,’ WSYR, Syracuse, N. Y., 1956. 
District 3: George H. Clinton, WPAR, Parkersburg, W. Va , 1957. 
District 4: James H. Moore, WSLS, Roanoke, Va., 1956. 

District 5: Owen F. Uridge, WQAM, Miami, Fla., 1957. 

District 6: Henry B. Clay,’ KWKH, Shreveport, La., 1956. 
District 7: Robert T. Mason, WMRN, Marion, Ohio, 1957. 
District 8: Robert B. McConnell. WISH, Indianapolis, Ind., 1956 
District 9: William Holm, WLPO, LaSalle, Tl., 1957. 

District 10: E. K. Hartenbower,’ KCMO, Kansas City, Mo., 1956. 
District 11: F. E. Fitzsimonds, KF YR, Bismarck, N. Dak., 1957. 
District 12: Cy Casper, WBBZ, Ponca City, Okla., 1956. 

District 13: Alex Keese, WFAA, Dallas, Tex., 1957. 

District 14: Walter EB. Wagstaff, KIDO, Boise, Idaho, 1956. 
District 15: William D. Pabst, KF RC, San Francisco, Calif., 1957. 
District 16: Calvin J. Smith, KFAC, Los Angeles, Calif., 1956. 
District 17: Richard M. Brown, KPOJ, Portland, Oreg., 1957 


DIRECTORS AT LARGE 


Large stations 
John M. Outler, WSB, Atlanta, Ga., 1957; John F, Patt, WJR, Detroit, Mich., 


1956. 


1Indicates, in accordance with bylaws not eligible for reelection in 1956. 
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Medium stations 


Cecil B. Hoskins, WWNC, Asheville, N. C., 1957; J. Frank Jarman, WDNC, 
Durham, N., C., 1956. 


Small stations 


F. Ernest Lackey, WHOP, Hopkinsville, Ky., 1957; Lester L. Gould, KFMA, 
Davenport, Iowa, 1956. 


FM stations 
Edward A Wheeler, WEAW, Evanston, IIl., 1957; H. Quenton Cox, KQFM, 
Portland, Oreg., 1956. 


Network 

Don Durgin, ABC-Radio, New York, N. Y., 1957; Arthur Hull Hayes, CBS- 
Radio, New York, N. Y., 1957; John B. Poor, MBS, New York, N. Y., 1957; 
Charles R. Denny, NBC-Radio, New York, N. Y., 1957. 


TELEVISION BOARD 


Joseph E. Baudino, Westinghouse Broadcasting Co., Washington, D. C., 1956. 
Harold Hough,’ WBAP-TV, Fort Worth, Tex., 1956. 

Clair R. McCollough, * WGAL-TV, Lancaster, Pa., 1956. 

Paul Raibourn, ‘ KTLA, Los Angeles, Calif., 1956. 

W. D. “Dub” Rogers, Jr., KDUB-TV, Lubbock, Tex., 1956. 

George B. Storer, * Storer Broadcasting Co., Miami Beach, Fla., 1956. 
Robert D. Swezey, ’ WDSU-TV, New Orleans, La., 1956. 

Campbell Arnoux, WTAR-TYV, Norfolk, Va., 1957. 

Kenneth L. Carter, WAAM, Baltimore, Md., 1957. 

William Fay, WHAM-TYV, Rochester, N. Y., 1957. 

Ward L. Quaal, WLW-TYV, Cincinnati, Ohio, 1957. 


Network 


Ernest Lee Jahncke, Jr., ABC-TV, New York, N. Y., 1957; Merle S. Jones, 
CBS-TV, New York, N. Y., 1957; Frank M. Russell, NBC-TV, Washington, D. C., 
1957. 

DIRECTORY OF PERSONNEL 


President, Harold E. Fellows; Howard H. Bell, assistant to the president, and 
State association coordinator; Florence Mitchell, administrative assistant. 

Secretary-treasurer, C. E. Arney, Jr.; Ella Nelson, administrative assistant ; 
Adeline Macloskie, assistant. 

Vice president for radio, John F. Meagher; Thomas B. Coulter, assistant. 

Vice president for television, Thad H. Brown, Jr.; Dan W. Shields, assistant. 

Auditing, William L. Walker. 

Employer-Employee Relations, Charles H. Tower, manager; James H. Hulbert, 
assistant manager; Harold Ross, labor economist; Leona Schalk, assistant. 

Engineering, A. Prose Walker, manager; George L. Bartlett, assistant man- 
ager. 

Government relations, Vincent T. Wasilewski, manager. 

Legal, Robert L. Heald, chief attorney; Walter R. Powell, Jr., attorney. 

Organizational services, Frederick H. Garrigus, manager. 

Production, LaRue M. Courson, manager. 

Publicity and Informational Services, Joseph M. Sitrick, manager; Wallace 
E. Hutton, promotional manager; Sally Kean, publications editor; Patricia 
Kielty, special project editor. 

Research, Richard M. Allerton, manager; Louise K. Aldrich, librarian. 

Station relations, Jack Barton, manager; William Carlisle, field representa- 
tive; Al King, field representative. 

Television code affairs, Edward H. Bronson, director; Charles Cady, as- 
sistant. 


Mr. Harris. You may proceed with your statement. 

Mr. Hearn. Thank you. 

Mr. Chairman and members of the subcommittee, my name is Robert 
L. Heald. Iam chief attorney for the National Association of Radio 
and Television Broadcasters. As of February 1, 1956, the member- 
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ship of this association included 1,261 standard-broadcast radio sta- 
tions, 324 FM radio stations, 277 television stations, 4 radio networks 
and 3 television networks. 1am appearing today to present the views 
of the National Association of Radio and Television Broadcasters in 
support of H. R. 4814, which was introduced by Congressman Miller 
of Maryland. 

H. R. 4814 would add a new provision to section 315 of the Commu- 
nications Act of 1934 to relieve a licensee of a broadcast station, his 
agent and employee, of civil liability in any court for any defamatory 
statement made by a legally qualified candidate for public office. An 
exception is made to this freedom from liability in the event the 
licensee— 


participates in such broadcast willfully, knowingly, and with intent to defame. 


This is an amendment which the broadcasters of this Nation have 
long advocated and which is necessary if the congressional objective 
of section 315 is to be completely accomplished. As you know, section 
315 of the Communications Act now prohibits licensees from censor- 
ing political broadcasts. The Federal Communications Commis- 
sion, in the Port Huron case, has held that a broadcaster’s censor- 
ship or rejection of a political speech in order to delete defamatory 
matter is a violation of section 135 and may result in the loss of his 
license. The Commission also stated that, in its opinion, section 315 
relieves the licensee of a broadcast station from liability under State 
law for the broadcast of defamatory matter contained in political 
speeches. This decision was contrary to the rulings of many State 
courts which held that the fact that the defamatory remarks were 
made in a political broadcast was no defense to an action of defamation. 
For instance, the Supreme Court of Nebraska had held that the pro- 
hibition against censorship was concerned only with “words as to their 
political and partisan trend.” While the Nebraska case was decided 
in 1932, the principle enunciated there has, by no means, disappeared. 
In 1954, a New Hampshire lower court stated that : 

This court, therefore, is of the opinion that, even if the censorship provision 
applied to the case at bar, it would prevent only the censorship of words as to 
their “political and partisan trend” and not the censorship of material which 
would subject the station to liability for libel or slander. 

The same court specifically referred to the Federal Communications 
Commission’s ruling in the Port Huron case, and stated that it was 
not bound by a ruling of an administrative agency with respect to the 
meaning of an act of Congress. 

Since only the Supreme Court of the United States can finally de- 
termine whether section 315 of the Communications Act circumscribes 
the operation of State law with respect to defamation by radio, broad- 
casters are now on the horns of a dilemma. On one hand, they are 
subject to loss of their licenses if they do not permit the broadcast 
of defamatory matter in political broadcasts by legally qualified can- 
didates; on the other hand, they may be subject to liability under 
State law if they do permit the broadcast of defamatory matter in 
political broadcasts. Legislation is the only practical means of re- 
moving this dilemma. 

This association has always supported State legislation of this type 
and at the present time 36 States have adopted legislation that lessens 
the chance of a broadcaster being held liable for defamation which 
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under the Federal Communications Commission’s rulings, he is pow- 
erless to keep off the air. Unfortunately, some of these statutes do 
not completely solve the broadcaster’s problem. Moreover, State 
remedial action is slow and will never te effective until identical 
statutes are adopted by all 48 States. Federal legislation is the only 
practical remedy. 

I have a statement on the other bill which I will be glad to go ahead 
with—whatever you like. 

Mr. Harris. I think perhaps if you do not mind we would prefer 
to conclude any questions that committee members may have now on 
H. R. 4814 to complete the record on that particular subject. 

Mr. Hinshaw. 

Mr. Hrinsuaw. Mr. Chairman, I think that the evidence submitted 
on behalf of NARTB to the effect that State laws are adequate is im- 
portant so far as their being held for damages is concerned. 

But, of course, the State laws cannot affect the issuance of license 
or revocation of license in any way, as I understand it. 

Mr. Heaxp. That is correct, except that a conviction is considered 
by the Commission, conviction of any law. 

Mr. Hinsuaw. A conviction might be considered, but certainly in 
this particular type of case it would be hard to prove such conviction 
against a party ; would it not ? 

Mr. Hearn. That is correct, sir. 

Mr. Hirnsuaw. I am particularly interested in it as I know all of 
my colleagues are, because there are ways of getting around these cases 
of defamation, and I think that the Communist group has been most 
successful in their type of statements which are to the effect that if 
such-and-such a person is not such-and-such a dirty name, whatever it 
is, then what is he? They say they have not defamed anyone. They 
have just said if he is not a so-and-so what is he? 

There are various ways of getting around it. 

And I think that the broadcaster should have some kind of control. 
For instance, the broadcaster should have some control in selling time 
to a person who makes defamatory remarks concerning particular] 
a candidate for public office and should have the right, without suit, 
think, of taking such a statement off the air at once in their own pro- 
tection. He does not want his station to become known as a station 
which permits such things. And in the public mind, I think that the 
broadcasting station has a certain responsibility for permitting such 
statements to be made. 

Of course they can get on the air, as they always do, and say that 
they are not responsible for any of the truck that might be put out on 
the air, because it is a political broadcast. Just the same there is a 
certain responsibility in the public mind for it. 

Now, I do not believe that the amendment of this act would give the 
broadcasting station the right, without penalty, for shutting off the 
air or refusing the air to a person who would do a thing of that sort. 
Is that true? 

Mr. Heatp. That is my understanding. It does not change the 
responsibility for censorship. 

Mr. Hinsuaw. It would not give the broadcaster that right. 

Mr. Heap. That is correct. That is my understanding. 

Mr. Hinsuaw. I think there is a very fine line to be drawn there 
somewhere, and I think that we ought to try to draw it, Mr. Chair- 
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man, in such a way that if defamatory remarks are made the broad- 
caster will have the right—and the licensee will have the right—to 
shut off the station to that user who makes such remarks. 

Maybe I am wrong. Maybe that is not in the American tradition, 
or something of the sort, but it seems to me to be that way, and I 
would like to have the gentlemen comment. 

Mr. Heap. Mr. Congressman, that of course would be another solu- 
tion to the problem. It would be going the other way. It isstrictly a 
matter of congressional policy and congressional policy to date is that 
it does not want to give the licensee that right. 

Now, he has that right, of course, as to all others—I should not only 
say the right but the responsibility, as to all other broadcasts, and he 
would be directly responsible as the licensee if he did not delete such 
libelous statements. 

It is a matter of congressional policy. Up to date that policy has 
been that the licensee should not have that right as applied to political 
broadcasts. 

The suggestion made as an alternative would solve the dilemma of 
the broadcaster and if Congress would prefer to go that way, it would 
be a way out of the problem; but as it stands at present, he cannot 
do it. He cannot censor and he cannot cut out libelous matter, 

Mr. Hinsuaw. I know he can cut out the libelous matter, but it 
seems to me that where there is outright defamation by a person, 
defamation of character of an individual, that it ought to be under 
some sort of control. 

Mr. Harris. Will the gentleman yield 

Mr. Hatz. Will the gentleman yield ? 

Mr. Rogers. Will the gentleman yield ? 

Mr. Hinsuaw. I will yield the floor. 

Mr. Harris. Mr. Rogers. 

Mr. Rocers. I wanted to ask a question, but I will yield. I think 
Mr. Hale was first. 

Mr. Hate. I wanted to make a comment. This is very interesting to 
me. I never read this Port Huron case and I never heard of it, but if 
the present law is that the station is powerless to do anything about a 
speech which it knows is going to be given over its facilities, which it 
knows is defamatory, I am very much surprised because I have a vivid 
recollection that when I first ran in a primary I submitted—and I 
always submitted the text of my speeches in advance—to the attorney 
for the studio, and he went over them with a fine-tooth comb, so I 
was not allowed to defame anybody. And I supposed that was routine. 

Certainly in political campaigns now, the texts of speeches are sub- 
mitted in advance and it never occurred to me that the station could 
not refuse to broadcast a speech which was in any way defamatory. 

If the law is what you say it is, lam amazed. 

Mr. Heatp. Well, as to political broadcasts, if I may say so, Con- 
gressman, it is really the practice and I may say the standard practice 
to review all speeches of political candidates and when you find de- 
famatory matter in their speech, you bring it to their attention and 
urge that it be removed. However, if the candidate is adamant and 
refuses to remove it, then the station is really in trouble. 

There is one other technicality, of course 

Mr. Hare. You may be right. That is very surprising to me. 
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Suppose there is submitted a statement, a text, which contains ob- 
scene or blasphemous material, does the station have the right to de- 
lete that ? 

Mr. Heavp. [f he is a legally qualified political candidate and he is 
the second candidate. There is a loophole on a technicality. If the 
station starts out in the beginning and no political candidates have 
appeared, and the first candidate appears with a libelous statement and 
he refuses to delete it, the station then is free to say, “All right. No 
candidates have appeared at all and no candidates will appear at all,” 
because the law is such that it provides that if the first candidate on 
has made such a statement, you must give an equal opportunity to 
others to reply. 

So if you have given no candidate the right to go on the air then, of 
course, technically you can refuse the air to another candidate, and 
you are complying with the law. 

And several court decisions have turned on the point that the candi- 
date who made the defamatory statement was the first candidate and 
therefore the station was not required to let him appear. 

However, once you permit a politica] candidate to appear then all 
other legally qualified candidates for the same office, by law, are en- 
titled to equal time—and that is the point—then the station is power- 
less to delete anything, no matter how bad it may be. 

Now, Congressman Hale, as to obscenity, .of course, that throws an 
additional problem on it, because there are Federal statutes prohibit- 
ing obscene language being broadcast over the air. 

Mr. Hate. That is a criminal offense. 

Mr. Heatp. That is correct. 

Mr. Hate. But libelous statements are likewise criminal offenses. 

Mr. Heap. By State law, that is correct. Of course, there may be 
additional Federal laws that he would be violating: and then there is 
the question of the license for the station and the station is in a real 
dilemma if he is a qualified candidate. 

Mr. Harris. Mr. Rogers. 

Mr. Rogers. Mr. Heald, there are 1 or 2 questions in keeping with 
what Mr. Hale has been talking about. 

Now, there is one thing in my mind, and as an attorney, I am sure 
you have thought about this—if the bill were passed as it is—What 
effect would it have on State laws in conflict with it? 

What would be your jurisdictional situation insofar as that is 
concerned ¢ 

Mr. Heatp. That is a question that has been raised by several 
courts, Mr. Rogers, and some courts have questioned whether or not 
the Federal statute could deprive the citizen of the States of the 
property rights or protection of the right of their good name. 

I feel, however, and I think there is substantial authority from the 
courts, that this is a matter of Federal jurisdiction and Federal legisla- 
tion would preempt the field and that the State courts would be 
bound to niitiadl to it, to follow this rule, and it would be constitu- 
tional. 

Mr. Harris. Will the gentleman yield right there ? 

Mr. Rocers. Yes. 

Mr. Harris. You mention in your statement that there are 36 States, 
I believe, that have amended their State laws. 








272 COMMUNICATIONS ACT AMENDMENTS 


Mr. Heap. That is correct, sir. 

Mr. Harris. Relieving the broadcasters of liability. 

Mr. Heaxp. In various forms. I have copies with me of all of the 
State statutes I mentioned, in case the committee would be interested. 

Mr. Harris. We would be interested, but I do not know that we 
want to make the record that extensive. Could you name the States 
for the record ¢ 

Mr. HinpsHaw. Mr. Chairman, I suggest that the list of the States 
be given with a citation of the statement but not necessarily place the 
entire statute in the record. 

Mr. Harris. I was going to suggest submitting a list of citations of 
the statutes and a brief comment thereon as to what type of liability, 
if any, there is. 

Mr. Heap. I would be glad to do that, Mr. Chairman. I have 
that here, but not in that condensed form. I have the names of the 
States. I have each statute typed out in full for the 36 statutes. 

Mr. Harris. You can just say that a certain State—— 

Mr. Heaxp. I will be glad to report that. 

Mr. Harris (continuing). Relieves the station of all liability. 

Mr. Heap. I would be glad to work that out for you. 

Mr. Harrts. State B, and so forth, and so on, does this or that. 

Mr. Heap. I will be glad to do that. 

Mr. Harris. Condense it in a form so that we will get to the meat 
of all of it, without making such a voluminous record. 

(The information requested follows :) 


SUMMARY OF STATE LIBEL AND SLANDER PROVISIONS 


A total of 36 States and the Territory of Alaska have amended their libel 
laws since 1952 to provide some degree of protection to broadcasters. 

The following 27 States have enacted laws which provide that the licensee 
of a broadcast station or his agent or employee shall not be held liable for dam- 
ages for any defamatory statement uttered over the facilities of such station by 
or on behalf of any candidate for public office : 


Arizona Maine Ohio 

Arkansas Michigan Pennsylvania 
California Mississippi South Carolina 
Colorado Missouri Tennessee 
Connecticut Montana Texas 

Georgia Nebraska Utah 

Idaho Nevada Virginia 
Kansas New Mexico : West Virginia 
Louisiana New York Wyoming 


In addition, the following 22 States have enacted a provision that the licensee 
of a broadcast station or his agent or employee shall not be liable for defamatory 
statements made over the facilites of the station unless it is proved that they 
have failed to exercise due care to prevent the utterance of the defamatory 
statement: 


Arizona Maine South Dakota 
California Michigan Tennessee 
Colorado Minnesota Texas 
Florida Nebraska Virginia 
Georgia Nevada West Virginia 
Iowa New Mexico Wyoming 
Kansas North Carolina 

Louisiana Ohio 


Two States, Mississippi and North Dakota, have amended their laws to pro- 
vide that the licensee of a broadcasting station will only be liable for the de- 
famatory statements uttered by himself or an agent or employee thereof. 
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POLITICAL BROADCASTING—STATES WITH LEGISLATION RELIEVING BROADCASTERS OF 
LIABILITY 


Question. If a candidate insists upon including defamatory material in a 
broadenat, and the station cannot censor it, who is liable if the person defamed 
sues? 

Answer. In every Stata the speaker is liable. In many States, it is very 
likely that the station would be jointly liable. The States of Alabama, Arizona, 
Arkansas, California, Colorado, Connecticut, Florida, Georgia, Idaho, Iowa, 
Kansas, Louisiana, Maine, Michigan, Minnesota, Mississippi, Missouri, Montana, 
Nebraska, Nevada, New Mexico, New York, North Carolina, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, 
Texas, Utah, Virginia, West Virginia, and Wyoming (and the Territory of 
Alaska) have, by legislation, lessened the chance of a broadcaster being held 
liable for defamation, which, under the FCC’s interpretation of section 315, he 
was powerless to keep off the air. Because the law varies from State to State, 
broadcasters should consult their own attorneys to ascertain the situation in the 
locality wherein they operate. 


[NARTB, General Counsel’s Office, April 1952] 


ALABAMA 


Sec. 910. Lisen on SLANDER; DEFAMATORY MatTTeR.—In an action for libel or 
slander, it shall be sufficient to state, generally, that the defamatory matter was 
published or spoken of the plaintiff; and if the allegation be denied, the plaintiff 
must prove on the trial the facts showing that the defamatory matter was pub- 
lished or spoken of him. 

Sec. 911. Import or Worps.—Every accusation of false swearing presumptively 
imports a charge of perjury, and every accusation importing the commission of 
a crime punishable by indictment must be held presumptively to mean what 
the language used ordinarily imports. 

Sec. 913. RerracTion MitTiIgATtes DAaMAGES.—The defendant in an action of 
slander or libel may prove under the general issue in mitigation of damages that 
the charge was made by mistake or through inadvertence, and that he has re- 
tracted the charge and offered amends before suit by publishing an apology 
in a newspaper when the charge had been thus promulgated, in a prominent 
position; or verbally, in the presence of witnesses, when the accusation was 
verbal or written, and had offered to certify the same in writing. 

Src. 914. AGGRIEVED PERSON Must GIvE NoTICcE TO PUBLISHERS OF ALLEGED LIBEL 

3EFORE VINDICTIVE DAMAGES CAN BE RECOVERED.—Vindictive or punitive dam- 
ages shall not be recovered in any action for libel on account of any publication 
concerning the official conduct or actions of any public officer, or for the pub- 
lication of any matter which is proper for public information, unless 5 days 
before the bringing of the suit the plaintiff shall have made written demand 
upon the defendant for a public retraction of the charge or matter published ; 
and the defendant shall have failed or refused to publish within 5 days in as 
prominent and public a place or manner as the charge or matter published oc- 
cupied, a full and fair retraction of such charge or matter. 

Sec. 915. WHEN AcTUAL DAMAGES ONLY RECOVERABLE.—If it shall appear on 
the trial of an action for libel that an article complained of was published in 
good faith, that its falsity was due to mistake and misapprehension and that a 
full correction or retraction of any false statement therein was published in the 
next regular issue of said newspaper, or in case of daily newspapers, within 5 
days after service of said notice aforesaid, is an conspicuous a place and type in 
said newspaper as was the article complained of, then the plaintiff in such case 
shall recover only actual damages. 

Sec. 916. RECANTATION AND TENDER; Errect or.—lIf the defendant, after or 
before suit brought, make the recantation and amends recited in the preceding 
sections, and also tender to the plaintiff a compensation in money, and bring 
the same into court, the plaintiff can recover no costs, if the jury believe and find 
the tender was sufficient. 

Seo. 917. Errect oF TENDER RECEIVED.—The receipt of the money tendered, 
if before suit brought, is a bar to the action; if after suit, releases the defendant 
from all damages and costs, except the costs which accrued before the tender 
and receipt of the money. 
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[NARTB, General Counsel’s Office, April 1952] 
ALASKA 


Alaska Compiled Laws, 1949 


Sec. 65-4-28. Line, AND SLANDER.—That if any person shall wilfully, speak, 
write, or in any other manner, publish of, or concerning another, any defama- 
tory or scandalous matter with intent to injure or defame such other person, 
he shall be guilty of a misdemeanor, and upon conviction thereof he shall be 
imprisoned * * *. Any allusion to any person or family, with intent to injure, 
defame, or maliciously annoy such family shall be deemed to come within the 
provisions of this section. 

Note.—Criminal statute; civil action not defined. 


ARIZONA 


Enacted 1953 


Be it enacted by the Legislature of the State of Arizona: 

SEcTION 1. The owner, licensee, or operator of a visual or sound radio broad- 
easting station or network of stations, and the agents or employees of any such 
owner, licensee, or operator, shall not be liable for any damages for any defama- 
tory statement published or uttered in or as a part of a visual or sound radio 
broadcast, by one other than such owner, licensee, or operator, or agent or em- 
ployee thereof, unless it shall be alleged and proved by the complaining party, 
that such owner, licensee, operator, or such agent or employee, has failed to 
exercise due care to prevent the publication or utterance of such statement in 
such broadcast: Provided, however, The exercise of due care shall be construed 
to include a bona fide compliance with any federal law or the regulation of any 
federal regulatory agency. 

Sec. 2. In no event, however, shall any owner, licensee, or operator, or 
the agents or employees of any such owner, licensee, or operator of such a 
station or network of stations, be held liable for any damages for any defamatory 
statement uttered over the facilities of such station or network by or on behalf 
of any candidate for public office. 

Sec. 3. In any action for damages for any defamatory statement published or 
uttered in or as a part of a visual or sound radio broadcast, the complaining 
party shall be allowed only such actual damages as he has alleged and proved. 


{[NARTB, Legal Department, June 1953] 
ARKANSAS 


AN ACT To relieve radio broadcasting stations from liability for defamatory matter in 
certain cases 


Be it enacted by the General Assembly of the State of Arkansas: 


Section 1. Neither the owner, licensee, or operator of a visual or sound radio 
broadcasting station or network of stations nor his agents or employees shall 
be liable for any damages for any defamatory statement published or uttered 
in, or as a part of, a visual or sound broadcast by a candidate for political office 
in those instances in which, under the acts of Congress or the rules and regula- 
tions of the Federal Communications Commission, the broadcasting station or 
network is prohibited from censoring the script of the broadcast. 

Sec. 2. All laws or parts of laws in conflict herewith are hereby repealed. 

Sec. 3. This Act shall take effect upon its passage and approval by the Governor. 

Approved : February 23, 1953. Effective: June 11, 1953. 


{NARTB, General Counsel’s Office, April 1952] 
CALIFORNIA CIVIL CODE 


Seo. 45. Lipser.—-Libel is a false and unprivileged publication by writing, 
printing, picture, effigy, or other fixed representation to the eye, which exposes 
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any person to hatred, contempt, ridicule, or obloquy, or which causes him to 
be shunned or avoided, or which has a tendency to injure him in his occupation. 

Sec. 46. SLANDER.—Slander is a false and unprivileged publication, orally 
ae and also communications by radio or any mechanical or other means 
which— 

i. Charges any person with crime, or with having been indicted con- 
victed, or punished for crime; 

2. Imputes in him the present existence of an infectious, contagious, or 
loathsome disease ; 

3. Tends directly to injure him in respect to his office, profession, trade, 
or business, either by imputing to him general disqualification in those 
respects which the office or other occupation peculiarly requires, or by im- 
puting something with reference to his office, profession, trade, or business 
that has a natural tendency to lessen its profits ; 

4, Imputes to him impotence or a want of chastity ; or 

5. Which, by natural consequence, causes actual damage. 

Sec. 47. PUBLICATIONS WHICH ARE PRIVILEGED.—A privileged publication or 
broadcast is one made: 

1. In the proper discharge of an official duty; 

2. In any (1) legislative or (2) judicial proceeding, or (3) in any other 
official proceeding authorized by law: Provided, That an allegation or 
averment contained in any pleading or affidavit filed in an action for di- 
vorce or an action prosecuted under section 137 of this Code [action for 
alimony] made of or concerning a person by or against whom no affirma- 
tive relief is prayed in such action shall not be a privileged publication 
or broadcast as to the person making said allegation or averment within 
the meaning of this section unless such pleading be verified or affidavit 
sworn to, and be made without malice, by one having reasonable and prob- 
able cause for believing the truth of such allegation or averment and unless 
such allegation or averment be material and relevant to the issues in such 
action ; 

3. In a communication, without malice, to a person interested therein, 
(1) by one who is also interested, or (2) by one who stands in such rela- 
tion to the person interested as to afford a reasonable ground for suppos- 
ing the motive of the communication innocent, or (3) who is requested by 
the person interested to give the information ; 

4, By a fair and true report in a public journal, of (1) judicial (2) legis- 
lative or (3) other public official proceeding, or (4) of anything said in 
the course thereof, or (5) of a verified charge or complaint made by any 
person to a public official, upon which complaint a warrant shall have been 
issued ; 

5. By a fair and true report of (1) the proceedings of a public meeting, 
if such meeting was lawfully convened for a lawful purpose and open to 
the public, or (2) the publication of the matter complained of was for the 
public benefit. 

Sec. 48. INFERENCE oF MALICE—ExceptTion.—In the cases provided for in 
subdivision 3 of the preceding section, malice is not inferred from the com- 
munication. 

Sec. 48a. Liset—DeEMAND FOR RETRACTION AS CONDITION PRECEDENT TO 
Action AGAINST NEWSPAPER.—1. In any action for damages for the publication 
of a libel in a newspaper, or of a slander by radio broadcast, plaintiff shall 
recover no more than special damages unless a correction be demanded and 
be not published or broadcast, as hereinafter provided. Plaintiff shall serve 
upon the publisher, at the place of publication, or broadcaster at the place of 
broadcast, a written notice specifying the statements claimed to be libelous 
and demanding that the same be corrected. Said notice and demand must be 
served within 20 days after knowledge of the publication or broadcast of the 
statements claimed to be libelous. 

2. If correction be demanded within said period and be not published or 
broadcast in substantially as conspicuous a manner in said newspaper or on 
said broadcasting station as were the statements claimed to be libelous, in a 
regular issue thereof published or broadcast within three weeks after such 
service, plaintiff, if he pleads and proves such notice, demand and failure to 
correct, and if his cause for action be maintained, may recover general, special 
and exemplary damages: Provided, That no exemplary damages may be re- 
covered unless the plaintiff shall prove that defendant made the publication or 
broadcast with actual malice and then only in the discretion of the court or 
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jury, and actual malice shall not be inferred or presumed from the publication 
or broadcast. 

3. A correction published or broadcast in substantially as conspicuous a manner 
in said newspaper or on said broadcasting station as the statements claimed in 
the complaint to be libelous, prior to receipt of a demand therefor, shall be of the 
same force and effect as though such correction had been published or broadcast 
within three weeks after a demand therefor. 

4. As used herein, the terms “general damages,” “special damages,” “exem- 
plary damages,” and “actual malice” are defined as follows: 

(a) “General damages” are damages for loss of reputation, shame, morti- 
fication and hurt feelings ; 

(b) “Special damages” are all damages which plaintiff alleges and proves 
that he has suffered in respect to his property, business, trade, profession 
or occupation, including such amounts of money as the plaintiff alleges and 
proves he has expended as a result of the alleged liberal and no other; 

(c) “Exemplary damages” are damages which may, in the discretion of 
the court or jury, be recovered in addition to general and special damages for 
the sake of example and by way of punishing a defendant who has made 
the publication or broadcast with acthal malice ; 

(d) “Actual malice” is that state of mind arising from hatred or ill will 
toward the plaintiff ; provided, however, that such a state of mind occasioned 
by a good faith belief on the part of the defendant in the truth of the 
libelous publication or broadcast at the time it is published or broadcast shall 
not constitute actual malice. 

Sec. 48.5. DEFAMATION By Rap1o.—1. The owner, licensee, or operator of a 
visual or sound radio broadcasting station or network of stations, and the agents 
or employees of any such owner, licensee, or operator, shall not be liable for any 
damages for any defamatory statement or matter published or uttered in or as 
a part of a visual or sound broadcast by one other than such owner, licensee, or 
operator, or agent or employee thereof, if it shall be alleged and proved by such 
owner, licensee, or operator, or agent or employee thereof, that such owner, 
licensee, or operator, or such agent or employee, has exercised due care to pre- 
vent the publication or utterance of such statement or matter in such broadcast. 

2. If any defamatory statement or matter is published or uttered in or as a 
part of a broadcast over the facilities of a network of visual or sound radio broad- 
casting stations, the owner, licensee, or operator of any such station, or network of 
stations, and the agents or employees thereof, other than the owner, licensee, or 
operator of the station, or network of stations, originating such broadcast, and 
the agents or employees thereof, shall in no event be liable for any damages for 
any such defamatory statement or matter. 

8. In no event, however, shall any owner, licensee, or operator of such station 
or network of stations, or the agents or employees thereof, be liable for any 
damages for any defamatory statement or matter published or uttered, by one 
other than such owner, licensee or operator, or agent or employee thereof, in or 
as a part of a visual or sound radio broadcast by or on behalf of any candidate 
for public office, which broadcast cannot be censored by reason of the provisions 
of Federal statute or regulations of the Federal Communications Commission. 

4. As used in this part 2, the terms “radio,” “radio broadcast,” and “broadcast,” 
are defined to include both visual and sound radio broadcasting. 

5. Nothing in this section contained shall deprive any such owner, licensee or 
operator, or the agent or employee thereof, of any rights under any other section 
of this part 2. 


[NARTB, General Counsel's Office, April 1952] 
COLORADO 


1935 Colorado Statutes Annotated 


SECTION 1. OWNER OR OPERATOR OF BROADCASTING STATION Not LIABLE FOR DE: 
FAMATORY STATEMENTS.—The owner, licensee, or operator of a visual or sound 
radio broadcasting station or network of stations and the agent or employees of 
any such owner, licensee, or operator, shall not be liable for any damages for any 
defamatory statement published or uttered in or as a part of a visual or sound 
radio broadcast, by one other than such owner, licensee, or operator or agent or 
employee thereof if in any action brought to recover such damages, such owner, 
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licensee, or operator, or agent or employee thereof alleges and proves that he 
exercised due care to prevent the publication or utterance of such statement in 
such broadcast: Provided, however, That, in no event, shall any owner, licensee, 
or operator, or the agents or employees of any such owner, licensee, or operator 
of such station or network of stations, be held liable for any damages for any 
defamatory statement uttered over the facilities of such station or network of 
stations, by any candidate for public office, or by any other person speaking for, 
or on behalf of any candidate for public office where, by any Federal law, rule or 
regulation, censorship of such political statements in advance of such utterance or 
publication is prohibited. 


[NARTB, Legal Department, April 1955] 
CONNECTICUT 


Enacted 1955 


SEcTION 1. The owner, licensee, or operator of a visual or sound radio broad- 
casting station or network of stations, or the agents or employees of any such 
owner, licensee or operator of such a station or network of stations, shall not 
be liable for any damages for any defamatory statement uttered over the facili- 
ties of such stations or network by or on behalf of a candidate for public office 
or by any other person; but this act shall not apply to any such owner, licensee, 
operator, agent, or employee who willfully, knowingly, and with intent to defame 
participates in such broadcast. 

Sec. 2. This act shall take effect from its passage. 

Effective April 19, 1955. 


[NARTB, General Counsel’s Office, April 1952] 
FLORIDA 


Florida Statutes Annotated 


Sec. 770.01. Notice CONDITION PRECEDENT TO ACTION OR PROSECUTION FOR 
LIBEL.—Before any civil action is brought for publication, in a newspaper or 
periodical, of a libel, the plaintiff shall, at least five days before instituting 
such action, serve notice in writing on defendant, specifying the article, and 
the statements therein which he alleges to be false and defamatory. 

Sec. 770.02. Correction, APOLOGY OR RETRACTION BY NEWwSPAPERS.—If it ap- 
pears upon the trial that said article was published in good faith, that its 
falsity was due to an honest mistake of the facts, and that there were reasonable 
grounds for believing that the statements in said article were true, and that 
within ten days after the service of said notice a full and fair correction, apology 
and retraction was published in the same editions or corresponding issues 
of the newspaper or periodical in which said article appeared, and in as con- 
spicuous place and type as was said original article, then the plaintiff in such 
case shall recover only actual damages. 

Sec. 770.03. Crvin Liasttitry or Rapio BROADCASTING STATIONS, ETC.—The 
owner, lessee, licensee, or operator of a radio broadcasting station shall have 
the right, but shall not be compelled, to require the submission of a written 
copy of any statement intended to be broadcast over such station 24 hours 
before the time of the intended broadcast thereof; and when such owner, les- 
see, licensee, or operator has so required the submission of such copy, such 
owner, lessee, licensee, or operator shall not be liable in damages for any libel- 
ous or slanderous utterance made by or for the person or party submitting a 
copy of such proposed broadcast which is not contained in such copy; but this 
section shall not be construed to relieve the person or party, or the agents or 
servants of such person or party, making any such libelous or slanderous utter- 
ance from liability therefor. As Amended Laws 1941, C. 20869, § 1. 

Seo. 770.04. Crviz LiaBiLity oF RaApIo OR TELEVISION BROADCASTING STATIONS; 
CARE TO PREVENT PUBLICATION OR UTTERANCE REQUIRED.—The owner, licensee, 
or operator of a radio or television broadcasting station, and the agents or 
employees of any such owner, licensee, or operator, shall not be liable for any 
damages for any defamatory statement published or uttered in or as a part of 
a radio or television broadcast, by one other than such owner, licensee, or 
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operator, or general agent or employee thereof, unless it shall be alleged and 
proved by the complaining party, that such owner, licensee, operator, general 
agent, or employee, has failed to exercise due care to prevent the publication 
or utterance of such statement in such broadcast: Provided, however, The exer- 
cise of due care shall be construed to include the bona fide compliance with any 
federal law or the regulation of any federal regulatory agency. 





[NARTB, General Counsel’s Office, April 1952 
GEORGIA 


Code of Georgia Annotated 


Sec. 105-712. RApIo BROADCASTING STATIONS ; LIABILITY FOR DEFAMATORY STATE- 
MENTS.—The owner, licensee, or operator of a visual or sound radio broadcasting 
station or network of stations, and the agents or employees of any such owner, 
licensee, or operator, shall not be liable for any damages for any defamatory 
statement published or uttered in or as a part of a visual or sound radio broad- 
cast, by one other than such owner, licensee or operator, or agent, or employee 
thereof, unless it shall be alleged and proved by the complaining party that such 
owner, licensee, operator, or such agent or employee has failed to exercise due 
care to prevent the publication or utterance of such statement in such broadcast. 

Sec. 105-713. SAME; LiaBILIry FoR PoLiricAL Broapcasts.—In no event, how- 
ever, shall any owner, licensee, or operator or the agents or employees of any 
such owner, licensee, or operator of such a station or network of stations be held 
liable for any damages for any defamatory statement uttered over the facilities 
of such station or network by or on behalf of any candidate for public office. 

Sec. 105-714. SAME; DAMAGES ALLOWABLE.—In any action for damages for any 
defamatory statement published or uttered in or as part of a visual or sound 
radio broadcast, the complaining party shall be allowed only such actual conse- 
quential, or punitive damages as have been alleged and proved. 





IDAHO 


Enacted 1953 


An Act Relating to defamation by radio and telecasting, and exempting broadcasters 
therefrom under certain circumstances 


Be it enacted by the Legislature of the State of Idaho: 

Section 1. The owner, licensee, or operator of a visual or sound radio broad- 
easting station, or network of stations, or agents or employees of any such owner, 
licensee, or operator shall not be liable for any damages for any defamatory 
statement published or uttered in or as a part of any visual or sound radio broad- 
east by or on behalf of any candidate for public office: Provided, however, That 
this exemption from liability shall not apply to any owner, licensee, or operator, 
or agent or employee of any owner, licensee, or operator of such visual or sound 
radio broadcasting station, or network of stations, when such owner, licensee, or 
operator, or agent or employees of the owner, licensee, or operator of such visual 
or sound radio broadcasting station is a candidate for public office or speaking 
on behalf of a candidate for public office. 





[NARTB, General Counsel’s Office, April 1952 
IOWA 


Iowa Code Annotated 


Sec. 659.5. DEFAMATORY STATEMENT By RApDIo.—The owner, lessee, licensee, or 
operator of a radio broadcasting station, and the agents or employees of any such 
owner, lessee, licensee, or operator shall not be liable for any damages for any 
defamatory statement published or uttered in or as a part of a radio broadcast, 
by one other than such owner, lessee, licensee, or operator, or agent, or employee 
thereof, if such owner, lessee, licensee, operator, agent, or employee shall prove 
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the exercise of due care to prevent the publication or utterance of such statement 
in such broadcast. 

Nore.—Defamation, liability of radio broadcasting company for “ad lib” re- 
marks of entertainers. Jan. 1940, 25 Iowa Law Rev. 385, 387. 

Defamation of a group, rights of member of defamed group to maintain libel 
action. Nov. 19386, 22 Iowa Law Rev. 159. 

Political candidates, liability for libel of broadcasting company which is denied 
the right by the Federal Radio Commission to censor material broadcast for 
candidates for public office. Nov. 1932, 18 Iowa Law Rev. 98. 

Right of privacy, invasion by radio broadcast. Jan. 1940, 25 Iowa Law Rev. 
387. In this review, the case of Mau v. Rio Grande Oil, Inc., 28 Supp. 845, is 
discussed. 

Defamation by radio, R. C. Donnelly, Nov. 1948, 34 Iowa Law Rey. 12. 


[NARTB, Legal Department, April 1953 
KANSAS 


House Bill No. 75 


AN ACT Relating to defamation by means of radio and limiting liability therefor, amending 
section 60—746a of the General Statutes of 1949, and repealing said original section 


Be it enacted by the Legislature of the State of Kansas: 

SEcTION 1. Section 60-746a of the General Statutes of 1949 is hereby amended 
to read as follows: 

“Sec. 60-746a. The owner, licensee, or operator of a visual or sound radio 
broadcasting station or network of stations, and the agents or employees of any 
owner, licensee, or operator, shall not be liable for any damages for any defama- 
tory statement or matter published or uttered in or as a part of a visual or sound 
radio broadcast, by one other than such owner, licensee, or operator, or agent 
or employee thereof, unless it shall be alleged and proved by the complaining 
party, that such owner, licensee, operator or such agent or employee, has failed 
to exercise due care to prevent the publication or utterance of such statement 
or matter in such broadcast: Provided, however, That, in no event, shall any 
owner, licensee, or operator, or the agents or employees of any such owner, 
licensee, or operator of such station or network of stations, be held liable for 
any damages for any defamatory statement or matter uttered over the facilities 
of such station or network of stations, by any candidate for public office, or by 
any other person speaking for or on behalf of, any candidate for public office 
where by any federal law, rule or regulation, consorship of such political state- 
ments in advance of such utterance or publication is prohibited.” 

Sec. 2. Section 60-746a of the General Statutes of 1949 is hereby repealed. 

Sec. 3. This act shall take effect and be in force from and after its publication 
in the official state paper. 

Effective April 15, 1953. 


[NARTB, General Counsel’s Office, May 1952] 
LOUISIANA 
West’s Louisiana Revised Statutes (1951) 
Title 45 


Sec. 1351. Crvin Liasiniry or STATION OWNERS, LICENSEES, OR OPERATORS FOR 
DEFAMATION.—The owner, licensee, or operator of a visual or sound radio broad- 
easting station or network of stations, and the agents or employees of any such 
owner, licensees, or operator shall not be liable for damages for defamatory state- 
ment published or uttered in or as a part of a visual or sound radio broadcast, 
by one other than such owner, licensee, or operator, or agent, or employee thereof, 
unless it shall be alleged and proved by the complaining party that such owner, 
licensee, operator or such agent or employee has failed to exercise due care to 
prevent the publication or utterance of such statement in such broadcast. 
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Sec. 1352. DEFAMATORY STATEMENTS BY OR ON BEHALF OF, OR IN OPPOSITION TO, 
CANDIDATE FOR PuBLIC OrFice.—In no event shall any owner, licensee, or operator, 
or the agents or employees of any such owner, licensee, or operator of such a 
station or network of stations be held liable for damages for any defamatory 
statement uttered over the facilities of such station or network by or on behalf 
of, or in opposition to, any candidate for public office. 

Sec. 1353. DAMAGES RECOVERABLE FOR DEFAMATORY STATEMENTS.—In any action 
against any owner, licensee, or operator, or the agents or employees of any owner, 
licensee, or operator, of a visual or sound radio broadcasting station or network 
of stations for damages for any defamatory statement published or uttered in 
or as a part of a visual or sound radio broadcast, the complaining party shall be 
allowed only such actual damages as he may prove. 

Src. 1354. RESPONSIBILITY OF PERSONS MAKING DEFAMATORY STATEMENTS.—This 
chapter is not intended to change the responsibility under the laws of this State 
of any person or persons for any defamatory utterance made by such person or 
persons over a visual or sound radio broadcasting station or network of stations. 


[NARTB, General Counsel’s Office, May 1952 
MAINE 
Laws of Maine, 1949 
Chapter 134 


Sec. 31-A. RESPONSIBILITY FOR LIBELS BY Rap10.—A person shall be responsible 
for any libel published or uttered in or as a part of a visual or sound radio broad- 
cast, unless he proves on trial that it was broadcast and published without his 
knowledge, consent, or suspicion, and that by reasonable care and diligence he 
could not have prevented it. 

In no event, however, shall any person be held liable for any damages for any 
defamatory statement uttered by another over the facilities of a visual or sound 
radio station or network by or on behalf of any candidate for public office, or in 
discussion of any matter referred to referendum if such person shall have no 
power of censorship over the material broadcast. 


[NARTB, General Counsel’s Office, May. 1952] 
MICHIGAN 


MICHIGAN STATUTES ANNOTATED 


27.1405. LIABILITY OF VISUAL oR SOUND RapIo BROADCASTER FOR DEFAMATORY 
STATEMENTS MADE IN OR AS PART OF BROADCAST. 

Section 1. The owner, licensee, or operator of a visual or sound radio broad- 
casting station or network of stations, and the agents or employees of any such 
owner, licensee, or operator, shall not be liable for any damages for any defama- 
tory statement published or uttered in or as a part of a visual or sound radio 
broadcast, by one other than such owner, licensee or operator, or agent or em- 
ployee thereof, unless it shall be alleged and proved by the complaining party 
that such owner, licensee, operator, or such agent or employee has failed to 
exercise due care to prevent the publication or utterance of such statement in 
such broadcast. 

27.1406. LIABILITY FOR DEFAMATORY STATEMENTS MADE BY OR ON BEHALF OF 
CANDIDATE FOR PUBLIC OFFICE. 

Sec. 2. The owner, licensee, or operator, or the agents or employees of any 
such owner, licensee, or operator of such a station or network of stations, shall 
not be liable for any damages for any defamatory statement uttered over the 
facilities of such statement or network by or on behalf of any candidate for public 
office where such statement is not subject to censorship or control by reason of 
any federal statute or any ruling or order of the Federal Communications Com- 
mission made pursuant thereto. 
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[NARTB, General Counsel’s Office, October 1953] 
MINNESOTA 


CHAPTER 680, LAWS Or MINNESOTA 1953 
AN ACT Relating to defamation by radio amending Laws 1951, chapter 532, section 1 


Be it enacted by the Legislature of the State of Minnesota: 

SecTIon 1. Laws 1951, chapter 532, section 1, as amended to read: 

“SEcTION 1. The owner, licensee, or operator of a visual or sound radio broad- 
casting station or network of stations, or any agent or employee of any such 
owner, licensee, or operator, is not liable for damages for any defamatory state- 
ment published or uttered in or as a part of a visual or sound radio broadcast, 
by anyone other than such owner, licensee, or operator, or agent or employee 
thereof, if such owner, licensee, or operator, or such agent or employee, shows that 
he has exercised due care to prevent the publication or utterance of the statement 
in that broadcast.” 

Sec. 2. The provisions of this act shall not affect any action or proceeding 
now pending or which shall be commenced within six months after the passage 
thereof, in any of the courts of the state. 

Approved April 23, 1953. Effective April 24, 1953. 


[NARTB, Legal Department, April 1954] 
MISSISSIPPI 


Enacted 1954 


AN ACT To provide that radio and television stations or networks shall not be liable for 
certain defamatory statements by persons other than the owner, licensee, operator, agent, 
or employee thereof 
Be it enacted by the Legislature of the State of Mississippi: 

SecTION 1. The owner, licensee, or operator of a visual or sound radio broad- 
casting station or network of stations, and the agents or employees of any such 
owner, licensee, or operator, shall not be liable for any damages for any de- 
famatory statement published or uttered in or as a part of a visual or sound radio 
broadeast, by any person other than the owner, licensee, or operator, or some 
agent or employee thereof. 

Sec. 2. In no event, however, shall any owner, licensee, or operator, or the 
agents or employees of any such owner, licensee, or operator of such a station 
or network of stations, be held liable for any damages for any defamatory state- 
ment uttered over the facilities of such station or network by or on behalf of 
any candidate for public office, unless such statement is made by an agent or 
employee of the station in the course of his employment. 

Sec. 3. This act shall take effect and be in force from and after its passage. 

Signed by Governor, April 21, 1954. 


[NARTB, General Counsel’s Office, May 1952] 


MISSOURI 


Effective July 29, 1952 


Relating to actions for damages against the owners, licensees, or operators of a radio 
broadcasting station or network of stations, for defamatory statements by or on behalf 
of candidates for public office, with an emergency clause 


Section 1. The owner, licensee, or operator of a visual or sound radio broadcast- 
ing station or network of stations, or the agents or employees of such owner, 
licensee, or operator of such a station or network of stations, shall not be liable 
for any damages for any defamatory statement uttered over the facilities of 
such station or network by or on behalf of any candidate for public office where 
such statement is not subject to censorship or control by reason of any federal 
statute or any ruling or order of the Federal Communications Commission made 
pursuant thereto. 
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Sec. 2. This act makes clear the law as to the liability of radio broadcasting 
stations or network of stations for defamatory statements made by or on behalf 
of candidates for public office through the facilities of such stations and since 
free and open discussion of the qualifications of such candidates, both in the 
primary and general elections to be held during the year 1952, is necessary to 
enable the voters to intelligently vote at such elections, this act is necessary for 
thte immediate preservation of the public peace, health and safety and an emer- 
gency exists within the meaning of the constitution. This act, therefore, shall 
be in full force and effect from and after its passage and approval. 





[NARTB, General Counsel’s Office, May 1952 


MONTANA 
Revised Codes of Montana, 1947, Annotated 


64-205. LiaBiLiry oF Owner oF Rapio Starron—Liset.—No person, firm, or 
corporation owning or operating a radio broadcasting station shall be liable under 
the law of libel and defamation on account of having made its broadcasting 
faciilties available to any person, whether a candidate for public office or any 
other person for discussion of controversial or any other subjects, in the absence 
of proof of actual malice on the part of such owner or operator. 

64-206. SUBMISSION oF Copy or ApprEss.—Any person, firm, or corporation 
owning or operating a radio broadcasting station shall have the right but shall 
not be compelled to require the submission and permanent filing, in such station, 
of a copy of the complete address or other form of expression, if in words, in- 
tended to be broadcast over such station, not more than 48 hours before the time 
of the intended broadcast thereof. 

64-207. ConstTRUCTION or Act—LIABILITY FoR RApio.—Nothing in this act con- 
tained shall be construed to relieve any person broadcasting over a radio station 
from liability under the law of libel and defamation. Nor shall anything in this 
act be construed to relieve any person, firm or corporation owning or operating a 
radio broadcasting station from liability under the law of libel and defamation on 
account of any broadcast prepared or made by any such person, firm, or corpora- 
tion or by any officer or employee thereof in the course of his employment ; and in 
any case where liability shall exist on account of any broadcast as declared in the 
first clause of this sentence, in that event where two or more broadcasting sta- 
tions are connected together simultaneously or by transcription, film, metal tape 
or other approved or adopted use for joint operation, in the making of such 
broadcast, such liability shall be confined and limited solely to the person, firm, or 
corporation owning or operating the radio station which originated such broad- 
cast. 

64-208. WHAT COMMUNICATIONS ARE PRIVILEGED.— A privileged communica- 
tion is one made: 

1. In the proper discharge of an official duty. 

2 In any legislative or judicial proceeding or in any other official proceeding 
authorized by law. 

3. In a communication, without malice, to a person interested therein, by one 
who is also interested or by one who stands in such relation to the person in- 
terested as to afford a reasonable ground for supposing the motive for the com- 
munication innocent, or who is requested by the person interested to give the 
information. 

4. By a fair and true report, without malice, of a judicial, legislative, or other 
public official proceeding or of anything said in the course thereof. 

94-2807. PusLtisuine A TruE Report oF PusLic PROCEEDINGS PRIVILEGED.—NO 
reporter, editor, or proprietor of any newspaper, nor any owner, licensee, or op- 
erator of a visual or sound radio broadcasting station or network of stations, nor 
any agent or employee of any such owner, licensee, or operator is liable to any 
prosecution for a fair and true report of any judicial, legislative, or other public 
official proceedings or of any statement, speech, argument, or debate in the course 
of the same except upon proof of malice in making such report, which is not 
implied from the mere fact of publication or broadcast. 
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[NARTB, General Counsel’s Office, May 1952] 
NEBRASKA 


Revised Statutes of Nebraska, 1943 


86.601. RADIO BROADCASTING STATION; OWNER, LICENSEE, OR OPERATOR; DAM- 
AGES; EXEMPTION ; ExcepTION.—The owner, licensee, or operator of a visual or 
sound radio broadcasting station or network of stations, and the agents or em- 
ployees of any such owner, licensee, or operator, shall not be liable for any dam- 
ages for any defamatory statement published or uttered in or as a part of a 
visual or sound radio broadcast, by one other than such owner, licensee, operator, 
or an agent or employee thereof, unless there shall be alleged and proved by 
the complaining party that such owner, licensee, operator, or such agent or 
employee, has failed to exercise due care to prevent the publication or utterance 
of such statement in such broadcast. 

86.602. RADIO BROADCASTING STATION ; CANDIDATE FOR PUBLIC OFFICE; DEFAMA- 
yorY STATEMENT; DAMAGES; Exempt FRoM LiApiLtity.—In no event shall any 
owner, licensee, or operator or the agents or employees of any such owner, licensee, 
or operator of such a station or network of stations be held liable for any damages 
for any defamatory statement uttered over the facilities of such station or net- 
work by one other than such owner, licensee, or operator, or an agent or employee 
thereof, by, on behalf, or against any candidate for public office. 

86.603. RADIO BROADCASTING STATION ; DEFAMATORY STATEMENT; MEASURE OF 
DAMAGES.—In any action for damages for any defamatory statement published 
or uttered in or as a part of a visual or sound radio broadcast, the complaining 
party shall be allowed only such actual damages as he has alleged and proved. 


[NARTB, Legal Department] 
NEVADA 
Statutes of Nevada, 1951 
Chapter 230 


Section 1. The owner, licensee, or operator of a visual or sound radio broad- 
casting station or network of stations, and the agents or employees of any such 
owner, licensee, or operator, shall not be liable for any damages for any defama- 
tory statement or matter published or uttered in or as a part of a visual or 
sound radio broadcast by one other than such owner, licensee, or operator, or 
agent or employee thereof, if it shall be alleged and proved by such owner, 
licensee, or operator, or agent or employee thereof, that such owner, licensee, or 
operator, or such agent or employee, has exercised due care to prevent the 
publication or utterance of such statement or matter in such broadcast. 

Sec. 2. If any defamatory statement or matter is published or uttered in or 
as a part of a broadcast over the facilities of a network of visual or sound radio 
broadcasting stations, the owner, licensee, or operator of any such station, or 
network of stations, and the agents or employees thereof, other than the owner, 
licensee, or operator of the station, or network of stations, originating such 
broadcast, and the agents or employees thereof, shall in no event be liable for any 
damages for any such defamatory statement or matter. 

Sec. 3. In no event, however, shall any owner, licensee, or operator of such 
station or network of stations, or the agents or employees thereof, be liable for 
any damages for any defamatory statement or matter published or uttered, by 
one other than such owner, licensee, or operator, or agent or employee thereof, 
in or as a part of a visual or sound radio broadcast by or on behalf of any can- 
didate for public office, which broadcast cannot be censored by reason of the 
provisions of Federal statute or regulation of the Federal Communications 
Commission. 

Sec. 4. All acts and parts of acts in conflict herewith are hereby repealed. 


Sec. 5. This act shall become effective immediately after its passage and 
approval. 
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[NARTB, Legal Department, April 1955] 
NEW MEXICO 


Enacted 1955 
AN ACT Relating to defamation by radio and television 


Be it enacted by the Legislature of the State of New Mexico: 

Section 1. The owner, licensee, or operator of a visual or sound radio broad- 
casting station or network of stations, and the agents or employees of any such 
owner, licensee, or operator, shall not be liable for any damages for any defama- 
tory statement, published or uttered in or as a part of a visual or sound radio 
broadcast, by one other than such owner, licensee, or operator, or agent or em- 
ployee thereof, unless it shall be alleged and proved by the complaining party, 
that such owner, licensee, operator or such agent or employee, has failed to 
exercise due care to prevent the publication or utterance of such statement in 
such broadcast: Provided, however, The exercise of due care shall be construed 
to include a bona fide compliance with any Federal Law, or the regulation of any 
Federal regulatory agency, including those laws and regulations fixing the rates 
that may be charged for use of such facilities for visual or sound broadcasts. 

Signed by Governor: March 12, 1955; effective 90 days thereafter. 


[NARTB, Legal Department, May 1955] 
NEW YORK 


Enacted 1955 
AN ACT To amend the civil practice act, in relation to defamation by radio and television 


The people of the State of New York, represented in Senate and Assembly, do 
enact as follows: 

Section 1. The Civil Practice Act is hereby amended by inserting therein a 
new section, to be section three hundred thirty-seven-a, to read as follows: 

“§ 337-a. DEFAMATION BY RADIO OR TELEVISION.—1. The owner, licensee, or 
operator of a visual or sound radio broadcasting station or network of stations, 
and the agents or employees of any such owner, licensee, or operator, shall not 
be liable for any damages for any defamatory statement published or uttered in or 
as a part of a visual or sound radio broadcast, by any legally qualified candidate 
for public office whose utterances, under rules and regulations of the Federal 
Communications Commission may not be subject to censorship by such owner, 
licensee, or operator of such visual or sound radio broadcasting station or network 
of stations, or their agents or employees. 

“2. A ‘legally qualified candidate’ means any person who has publicly an- 
nounced that he is a candidate for nomination by a convention of a political 
party or for nomination or election in a primary, special, or general election, 
municipal, county, state or national, and who meets the qualifications prescribed 
by the applicable laws to hold the office for which he is a candidate, so that he 
may be voted for by the electorate directly or by means of delegates or electors 
and who (a) has qualified for a place on the ballot or (b) is eligible under the 
applicable law to be voted by writing in his name on the ballot, or other method 
and who has been nominated by a political party which is commonly known and 
regarded as such or makes a substantial showing that he is a bona fide candidate 
for nomination or office, as the case may be. 

“3. In order to be absolved from liability for damages for any utterance by a 
legally qualified candidate as herein defined in or as part of a visual or sound 
radio broadcast, the owner, licensee, or operator of such visual or sound radio 
broadcasting station or network of stations, or the agents or employees thereof, 
shall announce at the beginning and end of each such political broadcast that the 
remarks about to be made, or made, as the case may be, by the speaker are not 
subject to censorship under the rules and regulations of the Federal Communi- 
eations Commission and are not to be construed as reflecting the opinions or 
beliefs of the station, its ownership or management. 

Sec. 2. This act shall take effect immediately. 

Signed by Governor Harriman, April 23, 1955. 
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[NARTB, General Counsel’s Office, May 1952] 
NORTH CAROLINA 


General Statutes of North Carolina 


99-5. NEGLIGENCE IN PERMITTING DEFAMATORY STATEMENTS BY OTHERS ESSEN- 
TIAL TO LIABILITY OF OPERATOR, Etc., oF BroapcastiInG Srar1on.—The owner, 
licensee, or operator of a visual or sound radio broadcasting station or network 
of stations, and the agents or employees of any such owner, licensee, or operator 
shall not be liable for any damage for any defamatory statement published or 
uttered in or as part of a visual or sound radio broadcast, by one other than 
such owner, licensee, or operator or agent or employee thereof, unless such 
owner, licensee, or operator shall be guilty of negligence in permitting any such 
defamatory statement. 


NORTH DAKOTA 


Enacted 1953 
AN ACT Relating to defamation by radio 


Be it enacted by the Legislative Assembly of the State of North Dakota: 

SECTION 1. The owner, licensee, or operator of a visual or sound radio broad- 
casting station or network of stations, and the agents or employees of any such 
owner, licensee, or operator, shall not be liable for any damages for any defama- 
tory statement published or uttered in or as a part of a visual or sound radio 
broadcast, by one other than such owner, licensee, or operator, or agent or 
employee thereof. 


[LNARTB, General Counsel's Office, July 1953] 


OHIO 


Effective on October 2, 1953 


AN ACT To enact section 2739.03 and to amend section 2739.99 of the Revised Code to 
define the liability of owners, licensees, or operators of radio and television stations in 
libel and slander 


Be it enacted by the General Assembly of the State of Ohio: 


SECTION 1. That section 2739.03 of the Revised Code be enacted and section 
2739.99 be amended to read as follows: 

“Serco. 2739.03. (A) The owner, licensee, or operator of a visual or sound radio 
broadcasting station or network of stations, shall not be liable for any damages 
for any defamatory statement uttered over the facilities of such station or net- 
work by or on behalf of any candidate for public office where such statement is 
not subject to censorship or control by reason of any federal statute or any ruling 
or order of the Federal Communications Commission made pursuant thereto: 
Provided, however, That this section shall not apply to any owner, licensee, or 
operator of such visual or sound radio broadcasting station, or network of 
stations, when such owner, licensee, or operator is a candidate for public office 
or speaking on behalf of a candidate for public office. 

“(B) The owner, licensee, or operator, shall not be liable for any damages 
for any defamatory statement published or uttered in or as a part of a visual or 
sound radio broadcast, by one other than such owner, licensee, or operator, or 
agent or employee thereof, if it shall be proved by such owner, licensee, or 
operator that he exercised reasonable care to prevent the publication or utterance 
of such statement in such broadcast time. 

“(C) If any broadcasting station, at any time, broadcasts, publishes, or circu- 
lates any false statement, allegation, or rumor pertaining or relating to any in- 
dividual or association of individuals, or to any trade, labor, business, social, 
economic, or religious organization or to any firm, corporation, or business, or to 
any public official or candidate for a public office, the said broadcasting station 
upon demand of any person or persons affected or of their representatives, shall 
broadcast any statement setting forth in proper language the truth pertaining 
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to such statement, allegation, or rumor, which said person or persons or their 
representatives shall offer to said broadcasting station for broadcast. 

“(D) Whenever demand has been made for the broadcast of a statement under 
division (C) of this section, the broadcasting station shall broadcast the same 
within forty-eight hours following the receipt of such statement. Such statement 
shall be phrased in proper language and be broadcast without any additions to, 
or omissions therefrom, in as prominent a manner and at as prominent a time 
as the original broadcast to which the statement relates. Said broadcasting 
station shall broadcast such statements without cost to such persons or their 
representatives; and such broadcast may be proved at the trial of a suit for 
damages as a mitigating circumstance to reduce damages: Provided, That any 
voluntary broadcast made without demand may be used to rebut any presumption 
of malice or injury on the part of such station growing out of the original 
broadcast to which the same related. This section does not prevent the injured 
party from alleging and proving actual malice on the part of the owner, licensee, 
or operator, and any special damages resulting to him therefrom. 

“(E) Every statement which broadcasting stations are required to broadcast 
under division (C) of this section shall be sworn to by the person offering the 
same for broadcast, but the certificate of the notary or other official showing that 
the statement was so made under oath, shall not be broadcast. 

“No person shall willfully swear falsely to any such statement and whoever 
does so, is guilty of perjury and shall be punished as provided in division (F) 
of section 2739.99 of the Revised Code. 

“No broadcasting station shall be held liable in any civil or criminal pro- 
ceedings for anything in any such statement. 

“(F) No broadcasting station shall refuse or fail to broadcast and circulate 
any statement or article if true as required by division (C) of this section. 

“(G) Any person responsible for refusing to broadcast and circulate any state- 
ment mentioned in division (C) of this section shall be fined as provided in 
division (H) of section 2739.99 of the Revised Code. 

“The prosecuting attorney of the county in which such broadcasting station 
is located when complaint is made to him in writing of the refusal or failure 
of any such broadcasting station or persons to comply with divisions (C), (D), 
(EB), (F), and (G) of this section relative to the broadcasting of such statements, 
shall investigate said complaint and upon reasonable cause beging proceedings 
against such broadcasting station or person and prosecute the same.” 

Sec. 2739.99. (A) Whoever violates division (B) of section 2739.15 of the 
Revised Code shall be fined not more than five hundred dollars or imprisoned not 
more than one year, or both. 

(B) Whoever violates division (A) of section 2739.16 of the Revised Code 
shall be fined not more than one thousand dollars. 

(C) Whoever violates division (B) of section 2739.16 of the Revised Code 
shall be fined not more than five hundred dollars. 

(D) Whoever violates section 2739.17 of the Revised Code shall be fined not 
more than five hundred dollars or imprisoned not more than six months, or both. 

(E) Whoever violates section 2739.18 of the Revised Code shall be fined not 
more than one thousand dollars or imprisoned not more more than one year, 
or both. 

(F) Whoever violates division (E) of section 2739.03 of the Revised Code 
shall be fined not more than five hundred dollars or imprisoned not more than 
one year, or both. 

(G) Whoever violates division (F) of section 2739.03 of the Revised Code 
shall be fined not more than one thousand dollars. 

(H) Whoever violates division (G) of section 2739.03 of the Revised Code 
shall be fined not more than five hundred dollars. 

Sec. 2. That existing section 2739.99 of the Revised Code is hereby repealed. 

Sec. 3. This act shall take effect on October 2, 1953. 

Approved June 30, 1953, Frank J. Lausche, Governor. 


[NARTB, General Counsel's Office, May 1952] 
OKLAHOMA 
Oklahoma statutes annotated 


1441. Lisen DeriNep.—Libel is a false or malicious unprivileged publication 
by writing, printing, picture, or effigy or other fixed representation to the eye, 
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which exposes any person to public hatred, contempt, ridicule, or obloquy or 
which tends to deprive him of public confidence, or to injure him in his occupa- 
tion, or any malicious publication as aforesaid, designed to blacken or vilify the 
enees of one who is dead and tending to scandalize his surviving relatives or 
riends. 

1442. SLANDER DEFINED.—Slander is a false and unprivileged publication, other 
than libel, which: 

1, Charges any person with crime, or with having been indicted, convicted 
or punished for crime; 

2. Imputes in him the present existence of an infectious, contagious or 
loathsome disease ; 

3. Tends directly to injure him in respect to his office, profession, trade 
or business, either by imputing to him general disqualification in those re- 
spects which the office or other occupation peculiarly requires, or by imput- 
ing something with reference to his office, profession, trade, or business that 
has a natural tendency to lessen its profit. 

4. Imputes to him impotence or want of chastity; or 

5. Which, by natural consequences, causes actual damage. 

1443. PRIVILEGED COMMUNICATION DEFINED—PRESUMPTION OF MALICE—AB- 
SENCE OF PRIVILEGE.—A privileged publication or communication is one made: 

First. In any legislative or judicial proceeding or any other proceeding 
authorized by law; 

Second. In the proper discharge of an official duty :; 

Third. By a fair and true report of any legislative or judicial or other 
proceeding authorized by law, or anything said in the course thereof, and 
any and all expressions of opinion in regard thereto, and criticisms thereon, 
and any and all criticisms upon the official acts of any and all public officers, 
except where the matter stated of and concerning the official act done, or 
of the officer, falsely imputes crime to the officer so criticized. 

In all cases of publication of matter not privileged under this section, malice 
shall be presumed from the publication unless the fact and the testimony rebut 
the same. No publication which, under this section, would be privileged shall 
be punishable as libel. 

1444, PLEADING—PROOF AND DEFENSE.—In all civil actions to recover damages 
for libel or slander, it shall be suflicient to state generally what the defamatory 
matter was, andi that it was published or spoken of the plaintiff, and to allege 
any general or special damage caused thereby, and the plaintiff to recover shall 
only be held to prove that the matter was published or spoken by the defendant 
concerning the plaintiff. As a defense thereto the defendant may offer evidence 
to disprove the charges made, or he may prove that the matter charged as de- 
famatory was true, and in addition thereto, that it was published or spoken 
under such circumstances as to render it a privileged communication. 

1445. Matick PRESUMED.—<An injurious publication is presumed to have been 
malicious if no justifiable motive for making it is shown. 

1446. MINIMUM JUDGMENT—JUDGMENT FOR DEFENDANT.—If there be a verdict 
by a jury or finding by the court in favor of the plaintiff, the verdict and judg- 
ment shall in no case be less than $100 and costs, and may be for a greater sum 
if the proof justifies the same. And if there be a verdict in favor of the defend- 
ant, and the jury finds that the action was malicious or without reasonable 
provocation, judgment shall be rendered against plaintiff and in favor of the 
defendant for his costs, including an attorney’s fee of $100. 

1446a. Goop FattH IN PUBLISHING Lipert—RETRACTION—ACTUAL DAMAGES 
ONLY—JURY QUESTION—ExcepTions.—In an action for damages for the publica- 
tion of a libel in a newspaper or periodical, if the evidence shows that the article 
was published in good faith and that its falsity was due to an honest mistake 
of the facts, and the question of “honest mistake” shall be a question of fact to be 
determined by a jury, unless a jury be waived by the parties, the plaintiff shall 
be entitled to recover actual damages only unless a retraction be requested and 
refused as hereinafter provided. The person claiming to have been libeled shall 
notify the publisher, either orally or in writing, stating or setting forth the par- 
ticular matter claimed to be libelous and requesting that the same be retracted. 

If a retraction headed, “Retraction” in 18-point type or larger, be published 
on the same page and in the same type as were the statements complained of, 
in two regular issues of said newspaper or periodical, published within a rea- 
sonable time but not to exceed two weeks after such notice in a weekly news- 
paper, or not to exceed one week in a daily newspaper, the publication of said 
retraction shall be full and complete satisfaction as to all other than actual 
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damages, and the plaintiff shall not be entitled to recover other than actual 
damages on account of such erroneous published matter. If such a retraction be 
not so published, plaintiff may recover such damages as are provided by the 
statutes of this State if his cause of action be maintained. This section shall 
not apply to any libel imputing unchastity to a woman; nor in any case in 
which the evidence shows the publication was made maliciously or with a pre- 
meditated intention and purpose to injure, defame or destroy the reputation of 
another or to injuriously alter a person’s reputation; nor to anonymous com- 
munications or publications: And provided further, That this section shall not 
apply to any article pertaining to any candidate for any public office when said 
article is published within three weeks of the date of the primary, runoff pri- 
mary, special or general election, as the case may be. 


[NARTB, Legal Department, June 1955] 
OREGON 


Enacted 1955 


AN ACT Relating to damages recoverable in actions for defamatory statements published 
in newspapers, magazines, or other printed periodicals, or by radio, television, or motion 
pictures 


Be it enacted by the people of the State of Oregon: 

SEcTION 1. Except as provided in section 2 of this Act, an action for damages 
on account of a defamatory statement published or broadcast in a newspaper, 
magazine, other printed periodical, or by radio, television, or motion pictures, 
the plaintiff may recover any general and special damages which, by competent 
evidence, he can prove to have suffered as a direct and proximate result of the 
publication of the defamatory statement. 

Sec. 2. (1) In an action for damages on account of a defamatory statement 
published or broadcast in a newspaper, magazine, other printed periodical, or by 
radio, television or motion pictures, the plaintiff shall not recover general dam- 
ages unless: 

(a) A correction or retraction is demanded but not published as provided, 
in section 3 of this Act; or 

(b) The plaintiff proves by a preponderance of the evidence that the de- 
fendant actually intended to defame the plaintiff. 

(2) Where the plaintiff is entitled to recover general damages, the publica- 
tion of a correction or retraction may be considered in mitigation of damages. 

Sec. 3. (1) The demand for correction or retraction shall be in writing, signed 
by the defamed person or his attorney and be delivered to the publisher of the 
defamatory statement, either personally or by registered mail at the publisher’s 
place of business or residence within 20 days after the defamed person receives 
actual knowledge of the defamatory statement. The demand shall specify which 
statements are false and defamatory and request that they be corrected or 
retracted. The demand may also refer to the sources from which the true facts 
may be ascertained with accuracy. 

(2) The publisher of the defamatory statement shall have not more than two 
weeks after receipt of the demand for correction or retraction in which to in- 
vestigate the demand; and, after making such investigation, he shall publish 
the correction or retraction in: 

(a) The first issue thereafter published, in the case of newspapers, maga- 
zines, or other printed periodicals. 

(b) The first broadcast or telecast thereafter made, in the case of radio 
or television stations. 

(c) The first public exhibition thereafter made, in the case of motion-pic- 
ture theaters. 

3. The correction or retraction shall consist of a statement by the publisher 
substantially to the effect that the defamatory statements previously made are 
not eerpene supported and that the publisher regrets the original publication 
thereof. 

(4) The correction or retraction shall be published in substantially as con- 
spicuous a manner as the defamatory statement. 

Sec. 4. A correction or retraction published prior to notice of demand there- 
for shall have the same effect as a correction or retraction after demand, if the 
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requirements of subsections (2), (3) and (4) of section 3 of this Act are sub- 
stantially complied with. 

Sec. 5. Nothing in this Act shall be deemed to affect any defense or privilege 
which the publisher may possess by virtue of existing law. 


[NARTB, General Counsel’s Office, August 1953] 
PENNSYLVANIA 
Act No. 344 


AN ACT Exempting owners, operators, and licensees of radio or television stations and their 
ogee, servants, and employees from liability for publication of defamatory matter in 
certain cases 


The General Assembly of the Commonwealth of Pennsylvania hereby enacts 
as follows: 

SEcTION 1. Liability shall be denied, and no recovery shall be allowed against 
the owners, licensees, and operators of any visual or sound radio and television 
station or network of stations or against the agents, servants, or employees of 
such owner, licensee, or operator for the publication, utterance, or broadcasting 
of any defamatory matter where the publication, utterances, or broadcasting 
thereof is not subject to their censorship or control by reason of any Federal 
statute or any regulation, ruling, or order of the Federal Communications 
Commission. 

Sec. 2. All actions for damages which have accrued in cases in which liability 
is denied as set forth in section 1 of this act shall be commenced within sixty 
days after the effective date of this act and if not so commenced shall thereafter 
be completely barred. 

Sec. 3. All acts and parts of acts inconsistent herewith are hereby repealed. 

Sec. 4. The provisions of this act shall become effective immediately upon its 
final enactment. 

Approved, August 21, 1953, John §. Fine, Governor. 


[NARTB, General Counsel’s Office, August 1953 
PENNSYLVANIA 


Act No. 345 


AN ACT Concerning actions for libel slander or other torts barring certain actions regulat- 
ing the recovery of damages and making uniform the law with reference thereto 


The General Assembly of the Commonwealth of Pennsylvania hereby enacts as 
follows: 

SEcTION 1. No person shall have more than one cause of action for damages for 
libel or slander or invasion of privacy or any other tort founded upon any single 
publication or exhibition or utterance such as any one edition of a newspaper or 
book or magazine or any one presentation to an audience or any one broadcast 
over radio or television or any one exhibition of a motion picture. Recovery in any 
action shall include all damages for any such tort suffered by the plaintiff in all 
jurisdictions. 

Sec. 2. A judgment in any jurisdiction for or against the plaintiff upon the sub- 
stantive merits of any action for damages founded upon a single publication or 
exhibition or utterance as described in section 1 shall bar any other action for 
damages by the same plaintiff against the same defendant founded upon the same 
publication or exhibition or utterance. 

Sec. 3. This act shall be so interpreted as to effectuate its purpose to make 
uniform the law of those states or jurisdictions which enact it. 

Sec. 4. This act may be cited as the Uniform Single Publication Act. 

Sec. 5. This act shall not be retroactive as to causes of action existing on its 
effective date. 

Sec. 6. The provisions of this act shall become effective immediately upon final 
enactment. 

Approved, August 21, 1953, John S. Fine, Governor. 
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[NARTB, General Counsel’s Office, August 1953] 





PENNSYLVANIA 


Purdon’s Pennsylvania Statutes Annotated 


4413.1. FURNISHING FALSE oR LIBELOUS MATTER FOR BROADCAST.—Whoever 
maliciously states, delivers, or transmits by any means whatever to the owner, 
agent, or employee of a radio, television, or facsimile broadcast station or studio, 
or to any person intending the same for broadcast, any false or libelous state- 
ment, view, scene, or matter shall be imprisoned not exceeding one year or fined 
not exceeding $1,000, or both. 

1583. In all civil actions for libel, no damages shall be recovered unless it is 
established to the satisfaction of the jury, under the direction of the court as in 
other cases, that the publication has been maliciously or negligently made, but 
where malice or negligence appears such damages may be awarded as the jury 
shall deem proper. (Cited in: Summit Hotel Co. v. NBC, 336 Pa. 182, 8 A (2d) 
302, 124 ALR 968 (1939).) 


Notre.—“‘A broadcasting company that leases its time and facilities to another, whose 
agents carry on the program, is not liable for an interjected defamatory remark where it 
appears that it exercised due care in the selection of the lessee, and, having inspected and 
edited the script, had no reason to believe that an extemporaneous defamatory remark 
would be made. Where the broadcasting station’s employee or agent makes the defamatory 
remark, it is liable, unless the remarks are privileged and there is no’ malice.” Summit 
Hotel Co. v. NBC, supra. 

Section 315 of the Communications Act is limited in its applicability to an actual candi 
date. A station broadcasting the speech of a person other than a candidate is free to 
censor, and not having done so, is responsible for any defamation uttered. Feliz v. West 
inghouse Radio Stations, Inc., 186 F. 2d 1 (Pennsylvania, 1950). 





[NARTB, General Counsel’s Office, May 1952] 
SOUTH CAROLINA 


Enacted, 1952 


AN ACT To relieve radio broadcasting stations from liability for defamatory matter in 
certain cases 


Be it enacted by the General Assembly of the State of South Carolina: 

SECTION 1. The owner, licensee, or operator of a visual or sound radio broad- 
casting station or network of stations and the agents or employees of any such 
owner, licensee, or operator shall not be liable for any damages for any defama- 
tory statement published or uttered in or as a part of a visual or sound radio 
broadcast by a candidate for political office in those instances where, under the 
acts of Congress or the rules and regulations of the Federal Communications 
Commission, the broadcasting station, or stations, is prohibited from censoring 
the material broadcast by such candidate, provided the said owner, licensee, or 
operator shall cause to be made at the conclusion of the broadcast the following 
announcement in substance: “The broadcast you have just heard was not cen- 
sored in accord with the immunity from censorship extended legally qualified 
political candidates.” 

Sec. 2. All acts or parts of acts inconsistent herewith are hereby repealed. 





[NARTB, General Counsel's Office, May 1952] 
SOUTH DAKOTA 


Session Laws of South Dakota, 1949 
Chapter 206 


SEcTION 1. The owner, licensee, or operator of a visual or sound radio broad- 
casting station or network of stations and the agents or employees of any such 
owner, licensee, or operator, shall not be liable for any damages for any defama- 
tory statement published or uttered in or as a part of a visual or sound radio 
broadcast, by one other tban such owner, licensee, or operator, or agent or em- 
ployee thereof, unless it shall be alleged and proved by the complaining party, that 





COMMUNICATIONS ACT AMENDMENTS 291 


such owner, licensee, operator, or such agent or employee, has failed to exercise 
due care to prevent the publication or utterance of such statement in such state- 
ment in such broadcast. 


[NARTB, Legal Department, April 1955] 
TEN NESSEE 


Enacted 1955 


AN ACT To provide that the owners, licensees, or operators of television or radio stations 
shall not be liable for defamatory statements under certain circumstances made by 
persons other than the owners, licensees, or operators or agents or employees thereof 


SecTION 1. Be it enacted by the General Assembly of the State of Tennessee: 
That the owner, licensee, or operator of a visual or sound radio broadcasting 
station or network of stations, and the agents or employees of any such owner, 
licensee, or operator, shall not be liable for any damages for any defamatory state- 
ment published or uttered in or as a part of a visual or sound radio broadcast, 
by one other than such owner, licensee, or operator, or agent or employee thereof, 
unless it shall be alleged by the complaining party that such owner, licensee, 
operator, or such agent or employee, has failed to exercise due care to prevent 
the publication or utterance of such statement in such broadcast. It shall be 
the responsibility of the owner, licensee, or operator to show that due care was 
used. 

Sec. 2. Be it further enacted, That in no event, however, shall any owner, 
licensee, or operator, or the agents or employees of any such owner, licensee, or 
operator of such a station or network of stations, be held liable lor any defama- 
tory statement uttered over the facilities of such stations or network by any 
candidate for public office, unless such statement is made by an agent or employee 
of the owner, licensee, or operator in the course of his employment. 

Sec. 3. Be it further enacted, That the provisions of this Act shall not affect 
any action or proceeding now pending or which shall be commenced within three 
months after the passage thereof, in any of the courts of the State or in any 
Federal Court. 

Sec. 4. Be it further enacted, That the provisions of this Act shall be severable 
and that if any proyision of this Act or any part thereof is declared unconstitu- 
tional, it is hereby declared as the intent of the General Assembly of the State of 
Tennessee that this Act and each provision thereof would have been adopted 
had such unconstitutional provision not been included therein. 

Sec. 5. Be it further enacted, That all laws and parts of law in conflict here- 
with be and the same are hereby repealed. 

Seo. 6. Be it further enacted, That this Act shall take effect from and after its 
passage, the public welfare requiring it. 


[NARTB, General Counsel’s Office, August 1953 
TEXAS 


Effective on August 26, 1953 


AN ACT Providing for the exemption of the owners, licensees, and operators of radio or 
television broadcasting stations and their agents and employees from damages for 
defamatory statements made over such stations by one other than such owner, licensee, 
or operator, or agent or employee, unless such owner, licensee, operator, or agent or em- 
ployee, failed to use due care to prevent such broadcast; repealing all laws and parts of 
laws in conflict ; and declaring an emergency 


Be it enacted by the Legislature of the State of Texas: 

Section 1. The owners, licensees, or operators of a radio or television broad- 
casting station or network of stations, and the agents or employees of any such 
owner, licensee, or operator shall not be liable for any damages for any de- 
famatory statement published or uttered in or as a part of a radio or television 
broadcast, by one other than such owner, licensee, or operator, or agent or 
employee thereof, unless it shall be alleged and proved by the complaining party, 
that such owner, licensee, operator, or such agent or employee, has failed” to 
exercise due care to prevent the publication or utterance of such statement in 
such broadcast. 
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Src. 2. All laws or parts of laws in conflict herewith are hereby expressly re- 
pealed. 

Sec. 3. The fact that radio and television broadcasting stations cannot protect 
themselves from extemporaneous statements of persons purchasing broadcasting 
time, and the further fact that the Federal Communications Commission has 
expressly prohibited radio and television broadcasting stations from censor- 
ing speeches and statements by or on behalf of any candidate for public office 
create an emergency and an imperative public necessity that the constitutional) 
rule requiring bills to be read on three several days in each House be suspended, 
and said rule is hereby suspended, and that this Act shall take effect and be in 
force from and after its passage, and it is so enacted. 

Approved May 19, 1953. Effective 90 days after May 27, 1953, date of ad- 
journment. 





[NARTB, General Counsel’s Office, May 1952] 
UTAH 
Laws of Utah, 1949 


Section. 1. No person, firm, or corporation owning or operating a radio broad- 
casting station shall be liable under the law of libel and defamation on account 
of having made its broadcasting facilities available to any person, whether a 
candidate for public office or any other person, for discussion of controversial 
or any other subjects, in the absence of proof of actual malice on the part of 
such owner or operator. 

Sec. 2. Any person, firm, or corporation owning or operating a radio broad- 
casting station shall have the right, but shall not be compelled, to required the 
submission and permanent filing, in such station, of a copy of the complete 
address, or other form of expression, if in words, intended to be broadcast over 
such station before the time of the intended broadcast thereof. 

Sec. 3. Nothing in this act contained shall be construed to relieve any person 
broadcasting over a radio station from liability under the law of libel and 
defamation. Nor shall anything in this act be construed to relieve any person, 
firm, or corporation owning or operating a radio broadcasting station from 
liability under the law of libel and defamation on account of any broadcast 
prepared or made by any such person, firm, or corporation or by any officer or 
employee thereof in the course of his employment. 

Sec. 4. In any case where liability shall exist on account of any broadcast 
where two or more broadcasting stations were connected together simultaneously 
or by transcription, film, metal tape, or other approved or adopted use for joint 
operation, in the making of such broadcast, such liability shall be confined and 
limited solely to the person, firm, or corporation owning or operating the radio 
station which originated such broadcast. 

Sec. 5. Broadcast in good faith by mistake or misapprehension—Retraction. 

If it shall appear on the trial of any action brought for the broadcasting of 
any alleged libel, slander, or defamation over a radio or television broadcasting 
station that the alleged libel, slander, or defamation was broadcast in good faith, 
that the broadcast thereof was due to mistake or misapprehension of the facts, 
and that a full and fair retraction of any statement therein alleged to be erroneous 
was broadcast in the same manner and at the same relative time of the day as 
was the broadcast complained of as libelous or defamatory, within three days 
after service upon the person, firm, or corporation owning or operating said 
radio or television broadcasting station, at its principal place of business by the 
party aggrieved, of a written notice specifying the statement alleged to be 
erroneous, or in case such notice is not served in the issue or within the time 
above specified after the filing of the complaint and service of the summons in said 
action, then the plaintiff shall recover only actual damages: Provided, however. 
That this section shall not apply in the case of any libel, slander, or defamation 
against any candidate for public office at any election or primary or any avowed 
candidate for nomination to any office before any political convention, unless 
the retraction of the charge was made in a conspicuous manner at least five days 
before the holding of such election, primary or political convention and such 
retraction shall be in lieu of any other retraction herein provided for. 

Sec. 6. Privileged broadcast not libelous per se, defined. 
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A privileged broadcast which shall not be considered as libelous, slanderous, 
or defamatory per se, is one made: 

1. In the proper discharge of an official duty. 

2. In any broadcast of or any statement made in any legislative or judicial 
proceeding, or in any other official proceeding authorized by law. 

3. By fair and true report, without malice, of a judicial, legislative, or other 
publie official proceeding, or of anything said in the course thereof, or of a 
charge or complaint made by any person to a public official, upon which a warrant 
shall have been issued or an arrest made. 

4. By a fair and true report, without malice, of the proceedings of a public 
meeting, if such meeting was lawfully convened for a lawful purpose and open 
he — public or the broadcast of the matter complained of was for the public 

nefit, 


[NARTB, General Counsel’s Office, May 1952] 


VIRGINIA 
Code of Virginia, 1950 


8632.1. DEFAMATORY STATEMENTS IN Rapio Broapcast.—The owner, licensee, 
or operator of a visual or sound radio broadcasting station or network of sta- 
tions, and the agents or employees of any such owner, licensee, or operator shall 
not be liable for any damages for any defamatory statement published or uttered 
in or as a part of a visual or sound radio broadcast, by one other than such 
owner, licensee, or operator, or agent or employee thereof, unless it shall be 
alleged and proved by the complaining party, that such owner, licensee, 
operator, such agent or employee, failed to exercise due care to prevent the 
publication or utterance of such statement in such broadcast: Provided, however, 
That in no event, shall any owner, licensee, or operator, or the agents or em- 
ployees of any such owner, licensee, or operator of such a station or network 
of stations be held liable for damages for any defamatory statement broadcast 
over the facilities of such station or network by or on behalf of any candidate 
for public office. 


WEST VIRGINIA 
Enacted 1953 


Be it enacted by the Legislature of West Virginia: 

That article seven, chapter fifty-five of the code of West Virginia, one thousuuu 
nine hundred thirty-one, as amended, be amended by adding thereto a new 
section, designated section fourteen to read as follows: 

“Sec. 14. LIABILITY OF VISUAL OR SOUND BROADCASTING STATIONS IN LIBEL 
CasEs.—The owner, licensee, or operator of a visual or sound radio broadcast- 
ing station or network of stations, and the agents or employees of any such 
owner, licensee, or operator, shall not be liable for any damages for any de- 
famatory statement published or uttered in or as a part of a visual or sound radio 
broadcast, by one other than such owner, licensee, or operator, or agent or em- 
ployee thereof, unless it shall be alleged and proved by the complaining party, 
that such owner, licensee, operator or such agent or employee, has failed to exer- 
cise due care to prevent the publication or utterances of such statement in such 
broadcast. 

In no event, however, shall any owner, licensee, or operator, or the agents 
or employees of any such owner, licensee, or operator of such a station or net- 
work of stations be held liable for any damages for any defamatory statement 
uttered over the facilities of such station or network by any legaily qualified 
candidate for public office. 


[NARTB, General Counsel’s Office, May 1952] 
WYOMING 


Wyoming Compiled Statutes, 1945, Annotated 


Src. 3-8203. The owner, licensee, or operator of a visual or sound radio broad- 
casting station or network of stations, and the agents or employees of any 
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such owner, licensee, or operator, shall not be liable for any damages for any 
defamatory statement published or uttered in or as a part of a visual or sound 
radio broadcast, or by one other than such owner, licensee, or operator, or 
agent or employee thereof, unless it shall be alleged and proved by the com- 
plaining party, that such owner, licensee, operator, such agent or employee, 
has failed to exercise due care to prevent the publication or utterance of such 
statement in such broadcast. 

Sec. 3-8204. In no event, however, shall any owner, licensee, or operator or 
the agents or employees of any such owner, licensee, or operator of such a sta- 
tion or network of stations be held liable for any damages for any defamatory 
statement uttered over the facilities of such station or network by any candidate 
for public office. 

Src. 3-8205. In any action for damages for any defamatory statement pub- 
lished or uttered in or as a part of a yisual or sound radio broadcast, the com- 
plaining party shall be allowed only such actual damages as he has alleged and 
proved. [Enacted 1941.] 

Mr. Rogers. You do think there, Mr. Heald, that the doctrine of 
preemption of the field would be the category into which the decisions 
would fall, if the Federal Government passes a statute of this kind? 

Mr. Heap. That is correct, sir. That is the theory upon which 
the Port Huron case was decided by the Commission.. There have 
been several courts that have agreed with that. 

Mr. Rogers. Now, insofar as liability is concerned on commercially 
sponsored programs, if a candidate makes a statement 

Mr. Heap. Normally you do not have a sponsor on a political 
program. For instance, if you have a commercial program in which 
the candidate appeared in some other capacity, he, of course, would 
be treated as anyone else. You see, if he is appearing on a commer- 
cial program, as a political candidate, where someone buys the time 
for him, perhaps you mean 

Mr. Rogers. Well, no. Take, for instance, such programs as Meet 
the Press. There have been some close shaves in that. 

Mr. Hearp. That would depend upon the determination as to 
whether or not that is a political program. 

The program you refer to, I think, Meet the Press is a program 
which is under the control of the station. That is a commercial pro- 
gram. I would consider that a nonpolitical broadcast in which we 
would be liable and the station could consider that. 

I think it would be understood that the station would have some 
latitude and this would not affect that. 

Mr. Rocers. I am glad to hear that. 

Moving further on to Mr. Hale’s point about the censorship. I 
thought for a long time that they had the right to censor. I had 
to submit to it. I got dressed down pretty substantially for a state- 
ment I made over an Amarillo broadcasting station. I did not make 
a direct statement. I merely pointed out something and I said, 
“Tf that is true, there is a nigger in the woodpile.” 

After I got off of the air, they gave me the dickens about it. 

I said it is the truth. They said, “We are not talking about that. 
We are talking about the statement about there being a ‘nigger in 
the woodpile.’ You cannot say that over the air.” 

Of course, that is just a figure of speech. 

Mr. Doxtiver. You should have said “There is a monkey in the 
brush.” 

Mr. Rocers. Well, I should have said “Negro in the woodpile.” 
They would have objected anyway. 
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Mr. Hinsuaw. You could have just said “Senegambian.” 

Mr. Rogers. I cannot pronounce that word. 

Mr. Harris, Mr. Dolliver. 

Mr. Dotuiver. I have a question that is troubling me. There are 
two aspects to it. 

In the first place, there is no such thing as a Federal liability law. 

Mr. Heap. That is correct, sir. There is not. 

Mr. Dottiver. We have no background of libelous suits in the 
Federal courts at all. There is no Federal law on which you can base 
a libel suit. That is a matter which comes under the States in our 
system. 

Mr. Heap. That is my understanding, sir. 

Mr. Dotxiver. So this proposal here would be an interference or 
intervention in a field which up to this time has been exclusively the 
province of the various States, is that correct 

Mr. Heap. That is correct, sir. 

Mr. Dotiiver. You have said that there are 36 of the 48 States that 
have in various ways taken care of this. Do you have an explanation 
as to why the other 12 States have not passed any laws? 

Mr. Heaxp. As far as I am concerned, it would be a matter of con- 
jecture. We support and have prepared what we call a model statute 
which we distribute upon request to broadcasters who are interested 
in presenting it. 

The 36 States who have adopted it have adopted it in various forms. 
‘As I tried to point out in my statement, the laws are not adequate. 
In many cases they have adopted a portion of it or some part of it. 
Some have adpoted the entire statute. 

The problem is that it is not uniform. A broadcast station in many 
cases covers several States, so if you have a libel, the crime is com- 
mitted in every place it is heard. So it is conceivable that a broadcast 
station with 1 statement could be liable in 5 or 6 States. 

Mr. Dotuiver. I suppose the plaintiff in such a case would choose 
his own forum or choose several forums if he wanted to present his 
case. 

Mr. Heavp. Yes. 

Mr. Dotuiver. In every instance, even if this law were passed re- 
lieving the station from liability, he would be dependent upon State 
law which says this creates no liability whatever for libel; does it ? 

Mr. Heap. That is correct, sir. It does not. 

Mr. Doxtiver. It merely exempts the station. 

Mr. Heap. That is correct. He would be left with his remedy 
against the candidate. He would still have that right. 

Mr. Dotitver. That brings up another question. Assume that a 
powerful radio tycoon got hold of a station and deliberately started 
upon a procedure of libeling somebody in a political campaign and he 
has the advice of skillful lawyers and had divested himself of every 
shred of any property on which a judgment for libel could be collected. 
In effect, then, the injured party es no remedy because he cannot go 
against the station under this proposed legislation. Is that not true? 

Mr. Heap. That would be true providing the station presented a 
legally qualified candidate—the station itself in a political campaign 
would’ not be affected. However, it would be responsible for any 
libelous statement under the control of the station. 
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May I point out that this bill provides that if the station licensee 
engages or joins in or is willful in any respect in committing this libel 
with the candidate he is not free from libel: This freedom from lia- 
bility will arise only if and when the station has no responsibility 
for it in any way and has tried to have it removed but could not do so. 

Mr. Douirver. Has tried to have what removed ? 

Mr. Heap. The libel removed from the statement. If he agrees 
with it, if he abets with the candidate, or in any way makes it possible 
for the candidate with his cooperation to make this libel, then the sta- 
tion would be liable. This freedom would not apply. This exemp- 
tion is limited to the very narrow case where the station has no right 
and is unable to prevent the libel from being uttered over the station. 

Mr. Harris. Would the gentleman yield ? 

Mr. Dotiiver. Yes. 

Mr. Harris. Do I understand you to say, then, that if a candidate 
would submit a statement to the station and the station had the oppor- 
tunity to go over the transcript and found that there was without 
question libelous statements in the transcript, that you interpret the 
language in the proposed bill that he would then be willfully and in- 
tentionally a party to the libelous proceedings? 

Mr. Heap. I did not intend to make it that strong, Mr. Chairman. 
If I did, I misstated it. 

He would have to participate and be actively cooperative. 

Mr, Harris. When he puts him on the station he rather aetively 
participates. int , 

Mr. Heap. But he does not participate in having the libel uttered. 
I would say it would have to be a conspiracy between the two where 
together they decided to commit this libel knowingly and willfully. 

If the station, through negligence or by some mistake, failed to 
find the defamation on review or if seeing it and beforehand and 
knowing that the candidate would not remove it, I do not believe that 
would be a participation, knowingly and with intent to defame, as 
defined by the statute. 

The example of Congressman Dolliver was a case where the station 
knowingly, willfully, intended to defame and was using the cloak of the 
candidate in trying to relieve himself of the liability. | 

This specific exemption would not relieve him of liability. 

Mr. Dotriver. Mr. Chairman, that brings up another matter which 
is closely related to what has already been said; namely, it throws the 
burden of proof upon the plaintiff in such circumstances to prove 
the intent to defame or to prove the collusion which is an almost im- 
possible burden for him to carry. 

Mr. Heavp. That, I think, would be true. _ hi 

Mr. Dotitver. Because of that procedural circumstance, it virtually 
relieves the defendant broadcasting station from any liability. __ 

How can a plaintiff go in and show that the broadcasting facility 
deliberately and willfully entered into a collusion with the speaker to 
defame the victim ? 

Mr. Heatp. I think that is a very practical difficulty, Congress- 
man Dolliver, but I think you would have one practical advantage. 
Certainly if you sue the candidate he would be glad to have the sta- 
tion brought in if they were equally guilty and I am sure it would be 
joined in the suit. 

" You have one practical advantage there. 
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Second, a complete record must be kept of all these matters for pub- 
lic review. So that you would have a starting point at that place 
to find out what contracts, who these people were, what arrangements 
they had. So it would not be quite as difficult as in the ordinary case. 
You would have several definite advantages. 

But I must concede that there would be some problem. But it is not 
greatly different than what a plaintiff faces in any lawsuit. 

Mr. Dotuiver. I yield to Mr. Hinshaw. 

Mr. Hinsuaw. Would not the mere fact that the station read the 
transcript first and permitted broadcasting over their facilities con- 
stitute collusion of itself? 

Mr. Heavp. I think that would be evidence which could be rebutted. 
For instance, if the station made an effort after getting the speech 
and tried to have it removed and called it to the candidate’s attention 
or something like that, and he refused, I think that would rebut any 
presumption that would arise from that. But if they did not take that 
precaution, I think that would be either evidence of negligence or 
gross enough, it would be evidence of willfulness. 

Mr. HinsHaw. Do you mean if the candidate should make an asser- 
tion in his remarks that had not been submitted to the broadcast sta- 
tion that they would be excused ? 

Mr. Heaxp. Of course, they would be because it would be impossible 
to do anything about it. In my opinion it would be. They would 
have no knowledge of it and no way of preventing it. 

Mr. Hrnsuaw. Can they require a candidate to submit his remarks? 

Mr. Heap. They cannot, as a matter of fact. If he refuses to do 
so and still wants time, there is nothing he can do about it, if he is 
the second candidate. They can, as a matter of policy, before they 
allow any candidate to appear, say, “You must submit scripts to us 
in advance.” That would be applicable to all candidates. But. they 
must treat all candidates alike. 
ae HinsHaw. You say if he is first a candidate, they can require 

im 

Mr. Hea. That is that technical point. The law provides thatyyou 
must give all candidates equal time and opportunity. That means if 
you do not give anyone time, of course you are treating everyone 
equally. So it is possible when the first candidate appears and asks 
for time to set up certain basic rules, one of which is that all candidates 
must submit scripts. Then if the station treats all candidates equally 
he can require that all the way down the line. If he once allows the 
first candidate to appear without a script and just go on the air, then 
in turn he must treat all candidates equally. 

Mr. HinsHaw. I am in some doubt myself if they can refuse. 

Mr. Heap. The candidate can refuse. 

Mr. Hinsuaw. No; the station can refuse. They are a public serv- 
ice organization. 

Mr. Hea, Legally, they can refuse to give all time. There is 
another responsibility that they will be faced with, of course. They 
have a responsibility to operate in the public interest. Any station 
that would refuse to give political candidates time would probably 
and would very definitely be charged with failure to live up to its re- 
sponsibility as a licensee. When its license came up for renewal, a 
very serious question would arise as to whether or not it should be 
renewed. 
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But under 315, it would not be a violation. 

Mr. Do.uiver. Just one other line of questioning, very briefly. I 
notice on page 2 you state there in the last paragraph, on the one hand 
they are subject to a loss of their license if they do not permit the 
broadcast of defamatory matter in political broadcasts by legally 
qualified candidates. 

I would like to ask you this question: Has there ever been a denial 
of the license renewal for that reason ? 

Mr. Heatp. No, sir; there has not. 

In the Port Huron case, the Commission specifically said, however, 
that if the station does not allow this to be broadcast, the license will 
be subject to denial. 

While they have not done it, they have on two occasions, to my 
memory, in the WDSU case, 1951, specifically enforced their pro- 
nouncement that the candidate must be allowed to talk with no censor- 
ship of defamatory matter. 

Mr. DoLiiver. But there has been no actual revocation ? 

Mr. Heap. We have the members of the Commission’s staff here 
who can affirm, but to my knowledge, there has been no actual denial 
on that ground. 

Mr. Dotuiver. Does anyone wish to deny that or change that state- 
ment ? 

Mr. Cuartes Errincer Smoor (Assistant. General Counsel of the 
Federal Communications Commission). I do not know if there have 
been any denials. I do not know of any. That does not mean they 
may not have occurred, 

Mr. Dotiiver. You would certainly know about it if there had been 
anything of that kind? 

Mr. Heap. I would feel confident there have not. 

Mr. Dotitver. By denial you mean revocation of license? 

Mr. Smoor. Yes, or refusal to renew. 

Mr. Doxitver. Thank you, Mr. Chairman. 

Mr. Harris. Mr. Flynt. 

Mr. Frynvt. Mr. Heald, have there been many libel or slander suits 
brought against radio stations because of statements that candidates 
made against each other? 

Mr. Heap. I could not answer that accurately. I would estimate 
that in relation to the total number of suits brought in ordinary cir- 
cumstances, I would say there are very few. That result is because 
the stations have fortunately been able to persuade the candidates, 
since most candidates are reasonable men and not doing this on purpose 
and the defamatory matter is unintentional, they have been successful 
in persuading the candidates to delete it. 

There have been some cases, thought. 

Mr. Friynr. Do you not think the fact that a possibility does exist 
is going to make the stations a little more anxious that no defamatory 
statements go out over their airways? Do you not think it is a safe- 
guard to the public generally and a safeguard to a man who does not 
want to be defamed for the station to have a positive and affirmative 
interest in this thing? 

Mr. Heap. That may be true, sir. I think, however, that the 
station, because of its normal interest in protecting its reputation, 
irrespective of whether or not there is a libel, the fact that a defama- 
tion has been made over its facilities will affect its future operations— 
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I do not think that the passage of this act would in any way change 
the care in which the stations would approach this matter. I think 
there are other matters which are equally important to the station 
which it must protect. Its goodwill in the community is the only 
means by which this station can live. Any defamatory matter de- 
stroys that goodwill. 

I think they will be equally diligent in protect and try to prevent 
the uttering of defamatory statements so that they are not liable. 

Mr. Fiynr. You will agree that with the burden of possible obliga- 
tion and liability existing, that it causes them to take, more than a 
passive interest in protecting the good names of people who might 
be running for office ? 

Mr. Heatp. May I say it isan additional spur. I agree to that. 

Mr. Fiynt. A lot of times a great many people wonder whether it 
is worth while to be in public office or not when you have to subject 
yourself to iniquitous defamations, either directly or indirectly. 

Do you not think that the public interest is safeguarded even more 
than ever—the public interest generally, as well as the interest of can- 
didates and officeholders—is protected to a very great degree by the 
fact that station management and station officials are going to try to 
keep anybody from being defamed over their station ? 

Mr. Hearp. I think that is so. I feel, however, Congressman, that 
this precaution is taking place at the present time and is a standard 
procedure in every well-run station ra would continue. 

I think this law will protect the station in the rare instance where 
the candidate is such that he will not listen to reason and insists on 
going ahead and the station is powerless to prevent it. 

It is possible under this law as it presently stands for a candidate 
who for some reason is mad at his opponents and is losing all sense 
of reasoning to practically ruin a broadcast station if he insists, be- 
cause he could cause libel statements to go out over the airways. 

I submit that this statute is intended to cover that instance. 

While you are correct in your statement that it would be an addi- 
tional spur, I do not think that there is any need for that. I think 
the standard procedure of the station and its other interests, which 
are equally important, will force a station to continue to delete de- 
famatory material whenever it legally can. 

Mr. Fiynt. No further questions. 

Mr. Harris. Mr. Hale. 

Mr. Hate. The citation 4 Pike and Fischer RR 1 on the Port 
Huron case. What is that? 

Mr. Heap. That is the service that publishes all Federal Communi- 
cations Commission decisions. 

Mr. Hate. That is a decision of the Commission ? 

Mr. Heap. That is a decision of the Commission. 

Mr. Hate. It is not a court case / 

Mr. Heap. No, sir; that is a Commission decision to which I re- 
ferred. 

Mr. Hate. Has any circuit court of appeals made a finding equiv- 
alent to that or similar to that in the Port Huron case ? 

Mr. Heap. As to whether or not they are prohibited from censor- 
ing? That matter, to my knowledge, has never been challenged. I 
know of no case where that point has come up. 


76974—56——20 
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All the cases which I am familiar with have gone off on the other 
point. Since they are prevented from censoring, are they liable? 
There has been disagreement on that. 

Mr. Hate. If a responsible Federal court holds that a station can- 
not censor and is liable, it seems to me a monstrous injustice. 

Mr. Heap. That has been done; yes, sir. 

We have the Supreme Court of Nebraska which was the first case 
holding that. But they held it on the ground that the man could 
delete libel and disagreed with the Communications Commission. 

Mr. Have. That is all, Mr. Chairman. 

Mr. Harris. Mr. Williams. 

Mr. Wiui1aMs. No questions. 

Mr. Harris. Mr. Dolliver. 

Mr. Doutiver. I have no questions. 

Mr. Harris. Mr. Heald, could you tell me, if you know, can the 
stations get protection by liability insurance at a reasonable cost? 

Mr. Heatp. They can get protection. It is rather difficult to get. 

I am not prepared to state at this time what the cost would be. 

I know in many cases we have searched for it. To my knowledge, 
at the present time there is only one agency that distributes such in- 
surance, and I think it is on a limited seale. I do not happen to have 
that information. I would be glad to also submit that to you. 

Mr. Harris. Very well, you may do that for the record. 

(The information referred to is as follows :) 


Report ON STatTIoNnN LIBEL AND SLANDER SURVEY 


On June 30, 1954, we mailed to all NARTB members, both radio and television, 
a questionnaire on libel and slander insurance. A copy of the questionnaire 
is attached to this report. 

In the following table the designation “large” under the “radio” heading means 
stations with power over 5,000 watts; “medium” means stations of 500 to 5,000 
watts, inclusive; and “small” means stations of 100 to 250 watts. 
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2 Television. 


In table 1 above in summary, 50 percent of radio station members responded 
and 30 percent of television stations responded. With the lone exception ot 
the State of Delaware, we had responses from 608 members of every State in 
the country. 

In table 2 below are shown the number of stations having claims or suits in 
respect to libel, slander, etc., from 1949 to 1954 to date (to date meaning through 


the end of June). 
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Table 2 








1950 | 1951 


Radio: 
Large: Libel, slander, or defamation. 
Medium: 
Libel, slander, or defamation...._......-...-- 
Infringement of copyright __-.__- 
Infringement of property right or Piracy. 
Violation of rights of privacy -- . 
Small: Libel, slander, or defamation - mateahen 
Television: Libel, slander, or defamation _ __----- 
Television and radio: Libel, slander, or defamation _- 


We idatikctibtnds cutbethdadenigastel 














Summarizing table 2, it will be noted that neither radio nor television had 
any claims or suits in 1949; in 1950 radio stations had 5; in 1951 radio stations 
had 2; in 1952 radio stations had 9; in 1953 radio stations had 5 and television 
stations had 2; and in 1954 radio stations had 6. 

In response to the question asking the number of stations insured against libel, 
slander, etc., the following table shows the return received from the 608 stations 
responding. 


Table 3 


Radio: 
Large. 
Medium 


Television 
Radio and TV combined 


S| Ra sNeo 


- 





In table 3 above, 19.7 percent of the responding stations indicated they had 
such insurance, and 78.4 percent that they did not have such insurance. Of the 
large radio stations, 30 percent said they were insured; of the medium radio 
stations 17.7 percent said they were insured; and of the small radio stations 
14.9 percent said they were insured. Of the television, and radio and television 
combined stations answering, 36.4 percent said they were insured. The small 
and medium radio stations showed a ratio of insured to noninsured about half 
that of the large radio stations and the television operations. 

Table 4, following, shows the limits of the policies of the insured stations. 
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Table 4 
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Analysis of the answers in table 4 above show that: 
38.3 percent had a policy of $100,000 with $2,500 deductible 
19.1 percent had $100,000 with no deduction 
6.6 percent had $300,000 policies with no deduction 
5.0 percent had policies of $300,000 with $2,500 deductible 
The most-used policies, therefore, were the four listed here, and these com- 
prised 69 percent of the responding stations with the balance of 31 percent being 
made up with the various other types of policies reported. 
In table 5 below is shown the reported yearly cost per thousand dollars of 
coverage, with a range of costs and average costs. 


Table 5 
Range of Average 
costs costs 

Radio: 

DNS. de. Di. ae eiotiabessit. oi) Jets als. aol $0. 66-$18. 41 $2. 43 
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Further analysis of the results on costs show that the large radio stations 
had a median cost of $1.29 compared to an average cost of $2.43; the medium 
radio stations had a median cost of $2 compared to an average cost of $2.89; 
and the small radio stations had a median cost of $1.56 compared to an average 
cost of $1.47; and finally, the television stations had a median cost of $2.13 
compared to an average of $2.76 

Referring to table 5 we noted in the reporting some discrepancies in cost per 
thousand. This may be due to a reporting error or a variation by States in 
charges. To illustrate this, 2 reported a cost of $1.56 for a policy of $100,000 
with no deductions, and 8 reported $1.56 for a policy of $100,000 with $2,500 
deductible. Furthermore, there are some wide variations in costs and it would 
be well not to place too much reliance on the averages. 
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In table 6, which follows, there are shown the companies in which stations 
are insured: 


Table 6 


Radio 


Employers Reinsurance Corp. of Kansas City _- so 


ee OT ES EE ee 

Seaboard Surety & Employers Reinsurance Corp. | 
of Kansas City } 

Fireman’s Fund 

General Accident, Fire & Life Insurance Co. 

No answer 


| 
Lage | Medium 





I 





Analysis of table 6 shows that Employers Reinsurance Corp. of Kansas City 
has 85 percent of the station business, Seaboard Surety Co. has 5 percent, Fire- 
man’s Fund has 2.5 percent, and the balance of 1.65 percent was the remainder 
comprising no answers to this question. 

Table 7 shows the number of stations having settled claims in the past 5 
years. In 5 years only 9 out of 605 stations answering reported settling claims. 


Table 7 





No | No answer 


Radio: 
a cl ts 
Be asset cesetiess aepedeanasens-cnensi Atlantean 
GUO 5 oi cwscss ctesny scones ce 
Television._.....-. aie ucieniiiis 
Radio and TV combined 


In table 8 there is shown the kind of claim, the amount of settlement, and the 
year of all reported settlements. 


Table 8 








|Num- Claim Settle- 
| ber | ment 





| 
Radio: 


Libel, slander, or defamation _- 
Slander 
Libel 
teat aA 
Defamation - -__._-- 
| Not designated 
Defamation __. --- aL 
1 954 | Slander by a commercial sponsor 


Medium 


"POs s iccharnsonsede®. acule 
Radio and TV conmbinied.| ios Dei 








1In air time, 


The total value of settlements in 5% years amounted to $13,400, with the 
largest settlement being $3,500. 

And now, most important in this report, is the fact that of this $13,400 in 
settlements, only $100 was made by those stations having insurance; the balance 
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of the settlements was made by 8 stations not carrying any insurance. The 
station making the settlement-of $100 pays an annual fee of $800, and the experi- 
ence here is that—as the settlement was made in 1951—in 314 years the insurance 
company took in $1,050 and paid a claim of $100. 

In table 9 following there are shown the stations reporting having claims or 
suits based upon political broadcasts. 











Table 9 
Yes No No answer 
es tains peeateranetnaniias bellied bad = 
Radio: 
I dre k adnate aed iat Staats elite ital tatad ede mngnnondaiiel 1} TO Said de cpecia'sns 
Medium........... sc a a art iN ule 6 | 286 1 
Nd Ee oe bE a Mca enpeaciinn sslhcacdsasibid 1 | 201 | 6 
a ere eds SEES ES Ub een eondculewcucucedarces 48 3 
ee CTE Os Hin ose Bes cceenstdbic dadcnnnanndn capac —- PPdsaiuteB.--- 
eae eh tee 8 590 | 1 


Table 10 shows the year that claims or suits based on political broadcasts 
occurred : 


Table 10 





| p 
1952 | = | No answer 





Radio: 


Medium-.- éinneeidtiicnewels aed 
Television. mx | 
Radio and TV combined _- 


ssa Medi acwoustun 


11950. 


While in table 9 one station reported a claim, it did not give us the year, so 
that in table 10 the total is 7 by reason of this discrepancy. None of the stations 
reported making any settlement on the claims made upon political broadcasts. 

In table 11 there are shown the number of hours per week stations were on 
the air. 





Table 11 
“ne - Numt & 
| Number et 
| ‘stations | Total hours | Averom pe . 
| answering | | ae, 
—— $$ { | = 
Radio: | | 
ental al emet Gen at aia ps in sesiaasl ceheeee samen 30 | 3. 972:30 | 132:2 
ne ES EES EEE. ‘ Jed -205~ Sct te 290 | 33. 261:20 | 114:42 
UN ci iese = 23h i ask ceasing come: Sa a8 ee tl 205 | 24. 239:00 | 118:14 
a AE en NO rant ena 47 | 4. 784:45 101:48 
Radio and TV combined: 
EE RS Ra fers CE SST SS EES Cs SSUES aah ats } 16 i 1. 981:00 | 123: 49 
OY Sit Gs-5-akisld- atk | 1.646245 102:£5 
CREE nos cececncapando aes 9 | 1. 061:30 | 117:57 
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Table 12 shows the number of hours of network time per week. 
Table 12 





| 
Number A 
stations Total hours | * 
answering 


verage per 
station 


| 
| 
} 


Radio: 
1126:45 
8846:35 
6542:55 
1895:30 


647:45 
762:35 
430:30 





If we subtract the network hours on the air from the total time on the air, 
we find that the local hours on the air were as follows: 


Radio: 


Local hours 


> 05 
2:53 


As far as radio stations are concerned, there does not appear to be sufficient 
difference in local hours on the air to be a prime factor in any rate variation. 

In table 13 are shown the number of stations interested in the group-insurance 
plan. 


Table 13 


oe a Ln | a 
res Perhaps | No answer 
ansihiiiaieicmediklel 


Radio: 
DN ssc ionic ke akndae bi 
Medium. . 
Small. -_- 

Television__. al 

Radio and TV combined_- 


Total 





Summarizing table 13 we find that 71.5 percent of the 608 stations answered 
“Yes” indicating interest in a group insurance plan, 9 percent said ‘Perhaps,’ 
13.8 percent said “No,” and 5.7 did not answer. 


CONCLUSIONS 


On the basis of table 13, 80 percent of the respondents indicated interest in 
the development of a group-insurance plan if such group insurance should lead 
to savings in insurance costs. 

A representative of Employers Reinsurance Corp., of Kansas City, said that 
they base their rates on the rate cards of stations. As far as analysis of the 
replies gives us information on costs, there would seem to be no consistent 
relationship to rates (as we had the station call letters, we could check the 
rates in Standard Rate and Data Service, and could find no consistent relation- 
ship). In some instances there appears to be some agreement—per $25,000 
of insurance—to the hour rates and sometimes to the half-hour rates, but no 
consistent relationship and in no case an exact correspondence to the hour or 
half-hour rates. 

It would seem reasonable to expect that hours of exposure or hours on the 
air and coverage would be important factors in insurance-rate charges. Inas- 
much as station time charges to a large degree reflect coverage, Employers 
Reinsurance Corp.—now insuring the bulk of the stations reporting—would 
seem to have a reasonable way of making up their own rate schedule when 
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it bases it upon a station’s rates; but as reported above, there seems to be no 
consistency between the charges made and the station rates. This matter would 
bear further investigation. 

Furthermore, of the 120 stations reporting that they carried insurance, all 
but 11 reported both the amount of the policies and the cost per thousand 
dollars of insurance per annum. The 109 stations giving complete data paid 
a total of $16,612.50 per annum for their insurance in 1953. The loss of $100 
against a premium rate of this amount is a phenomenally low loss ratio. 

It should be borne in mind that insurance of this kind is primarily to protect 
stations, particularly smaller ones, against a catastrophic loss. From the 
insurance companies’ viewpoint, one large judgment could wipe out several years’ 
premium return. 

On the other hand, experience reported upon in this survey would seem to 
indicate that this kind of insurance has been fairly .profitable to insurance 
companies in the last 5 years. 

Unfortunately, we do not have at hand any benchmark data upon which to 
judge what this kind of insurance should cost as a protection to stations against 
the possibility of one large judgment. We do know that there are now pending 
several large claims, one of them a $50,000 case on the coast, and several of 
$500,000 each in Nashville, Tenn. 


NATIONAL ASSOCIATION OF RADIO AND TELEVISION BROADCASTERS 
STATION LIBEL AND SLANDER SURVEY 


1. Have you had any claims or suits in respect to libel, slander, etc. (as listed 
below) during the past 6 years, 1949 through 1954 to date? Yes) No) 
If “Yes,” please write in number of claims or suits below : 


Kind of claim or suit: 
Number in each year 
1949 1950 1951 1952 1958 1954 


COR ss ctemiiaiicwene - nawes a wiiivieorte envied soniainase aaasiities 


Infringement of copyright. ~-_- pice omen eniion ae a 
Infringement of property 

I I iii ccc cee abies inci wenn aniveial wiiagiins 
Violation of rights of pri- 


VaCP ene wcwemtecwanmnannh wo =a connote a pocinabun eananeil Moan 


2. Are you insured against such claims? Yes] NoCJ 

3. (a) If insured, what are the limits of your policy? $_----- since enadldie 

(b) What is your yearly cost per $1,000 of coverage?* $_.------ 

Ce) a EI SRI RB icici circ ecient anise toasts 

4. (a) Have you or your insurance company settled any claims in the past 5 
years? YesO NoO 

€b) HE “Yea;* wiht: yeat(e) Pos ee ea ee ede 


5. Have you had any suits or claims based upon political broadcasts? 
Yes() No(C) 


(a) If “Yes,” how many?___-_-. ee. SOE oo: Last year__-_- TINT cetniniane 
6. How many hours per week are you on the air? ~_-----_-_-_ hours. 
7. How many hours per week of your programing are network time? —__hours. 


8. Bearing in mind the normal low costs of a group-insurance plan (as com- 
pared with an individual insurer), would you be interested in a group plan pro- 
viding this kind of insurance for radio and television? Yes {) No 

Station call letters__.....___. I ca cia Ah cranial areas ceiictetitltindia ten taeda ainda 

Mr. Harris. You passed around the information a moment ago 
with reference to the approach the 36 States have made to this problem. 
Can you tell us whether or not the broadcasting stations in each of 
those States are satisfied with their respective laws ¢ 

Mr. Heap. No, sir. In some cases they are not because the statute 
as finally enacted did not contain all of the proposals in the model 


1 Because policies may cover more than 1 year, won’t you please be sure to give yearly 
costs here, 
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statute. In every case where it was enacted it was an improvement. 
In some cases they are satisfied with the model statute. So I would 
have to say it depends upon the exact wording of the statute. 

In several cases they are not satisfied with it. 

Mr. Harris. Could you name 1 or 2 or 3 of the States that have the 
model statute ? 

Mr. Heaxp. I have them listed in that group I submitted. I can 
point out some of the names to you. 

Arizona, in 1935, enacted one, in which specifically section 2, if you 
would care to have me read how the model statute reads as to this 
particular point: 

In no event, however, shall any owner licensee or operator or the agents or 
employees of any such owner licensee or operator of such a station or network 
of stations be held liable for any damages for any defamatory statement uttered 
over the facilities of such station or network by or on behalf of any candidate 
for public office. 

May I point out there that goes even further than the model statute 
because it says even “on behalf of a candidate.” 

Arkansas also has the provision pertaining to this one which we 
have under discussion, relieving the licensee of liability for political 
broadcasting. 

Mr. Harris. Does Arkansas have what you call a model statute ? 

Mr. Heap. No,sir. There were several other features of the model 
statute which we recommended was not enacted by Arkansas, but this 
one provision was. 

Mr. Harris. I was going to say: I looked over that hurriedly; I 
can’t see where any station would be held liable at all in our State 
with the language in the section there. 

Let me ask you this. How many of those 36 States have adopted 
these provisions in the last year or 2 ¢ 

Mr. Heap. Very few in the last year. It has been over a longer 
period of time than that. 

Mr. Harris. How many since the McFarland bill in 1952? 

Mr. Heap. Ican’t give it offhand. I will be glad to glance through. 

Mr. Harris. Could you give it to me approximately? Most of 
them ? 

Mr. Heatp. I would say quite a few of them, yes. 

Mr. Harris. The reason I bring that up is that we had the same 
question up then and we ran right into the old question which has 
been raised here today as to the Federal Government preempting the 
State’s long-established right or prerogative in this field. Congress 
was reluctant to do it at that time. 

In my humble judgment is is not going to be done this time without 
very, very careful consideration. 

I was wondering if they made progress in 36 of the 48 States, why 
would it not be better to endeavor to prevail upon the other 12 States 
to do something about it and therefore not have this encroachment, 
if it is an encroachment, of the Federal Government on the State’s 
prerogative. 

Mr. Heap. I think that will be considered. There is no question 
about that, Mr. Chairman. However, the 12 States who have not 
enacted it and the several States who have enacted only in part, of 
course, have had this presented to them on many occasions. 1 cannot 
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say why it has not been enacted. But at the present time I feel that 
there will be some difficulty in getting 100 percent. 

You will also have the problem, of course, that if you have various 
laws which differ and a Erasieneler who is completely interstate in 
all his aspects, has then the problem of complying with 4 or 5 laws and 
not with one in this particular matter, which makes it much more 
difficult. 

Mr. Harris. We will be glad to analyze the provisions of those 
statutes as you submit them. 

Were there any further questions on this? If not, you may proceed 
to the other bill. 

Mr. Heavp. Thank you, Mr. Chairman. I will skip the first para- 
graph, if I may, which isa repetition of the other. 

I am appearing on behalf of the National Association of Radio and 
Television Broadcasters in opposition to H. R. 3789. 

H. R. 3789 would amend section 315 (a) of thé Communications Act 
of 1934 by withdrawing the right of equal opportunity for the use of 
broadcast facilities in political campaigns from persons, who have 
been convicted of certain crimes, such as treason, or who are members 
of subversive organizations. This amendment would supplement 
existing provisions of law which deal with political broadcasts by sub- 
versive organizations. 

While this association approves and supports the objectives sought 
to be achieved by H. R. 3789, it feels that the practical difficulty in 
determining whether or not a person is a member of one of the pro- 
scribed organizations will place an undue burden on a licensee of a 
broadcast station and may result in the purpose of the bill being 
defeated. 

To begin with, it would not always be easy to discover whether or 
not a person has been convicted of treason, sabotage, espionage, sedi- 
tion, or subversive activities, especially when the time to investigate is 
limited. However, it is another and vastly more difficult matter to 
determine whether a person is a “member” of an organization pro- 
scribed by section 3 of the Communist Control Act of 1954 or which, 
under the Subversive Activities Act of 1950, has been held to be a 
Communist organization of one type or another. The mere identi- 
fication of an organization and its predecessors by name is often a 
difficult task. However, the determination of (1) whether or not a 
person has any connection with one of the subversive organizations, 
or (2) whether that connection is legally equivalent to membership is 
something that the average licensee will be unable to accomplish with- 
out the aid of a lawyer and a trained investigator. Finally, these 
difficulties will almost always be compounded by the licensee’s lack 
of time in which to investigate, even if able and willing todo so. The 
licensee would be asked to assume a judicial role even though he is not 
equipped for such a task and, in some cases, cannot afford to equip 
himself for these duties. In addition, despite the utmost precautions 
that the licensee may take, there would always be a grave danger of 
liability for defamation as the result of an erroneous determination 
of membership in a proscribed organization. Moreover, if broadcast 
time is erroneously denied a candidate, the licensee would have to 
answer to the Federal Communications Commission for a violation of 
the provisions of section 315. 
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These practical difficulties involved in determining whether or not 
a man is a member of a Communist front organization could well re- 
sult in many licensees ignoring the provisions of the proposed law 
and continuing to give equal time to all persons who are legally quali- 
fied candidates under local statutes, since such a course Is not pro- 
hibited by the proposed legislation. The broadcasters of the Nation 
would like nothing better than a practical method of keeping sub- 
versives off the air. It appears, however, that the burden of determin- 
ing the identities of the individual subversives could better be placed 
upon somebody better qualified to make these findings. 

May I just add, Mr. Chairman, that this is particularly true, of 
course, of a small station. It would not be applicable to a network 
which has a large legal staff and trained investigators at hand. 

You realize that the majority of our stations are of the smaller 
station category. 

Mr. Harris. Mr. Williams, any questions ? 

Mr. WiiuraMs. No. 

Mr. Harrts. Mr. Hale? 

Mr. Hater. No. 

Mr. Harris. Mr. Dolliver, any questions ? 

Mr. Dotiiver. No questions. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. I have one question. 

Would your objection to this legislation be answered if a provision 
was put in there that compliance by the filing of an affidavit or the 
making of a sworn statement by the proposed broadcaster would be 
sufficient—I do not mean the station but the candidate who is applying 
for the time—such a statement as might be subject to the false-swearing 
laws within the State? 

I know that many of the so-called people connected with subversive 
elements and communism, in Texas, always refused to make a sworn 
statement because we have a pretty stiff false-swearing law down there. 

It looks to me like there would be an opportunity under this act to 
put some people in jail that you could not otherwise. 

Mr. Heap. Congressman Rogers, specifically; yes. That is exactly 
the type of thing we have in mind that might be done. 

Mr. Rogers. So you would not have to bear the responsibility of it, 
once he had sworn to that. 

Mr. Heap. Then the licensee would give him the time and he would 
be subject to any penalty for perjury. 

Mr. Rocers. False swearing. 

Mr. Heap. As I understand your suggestion, it would not be the 
licensee’s responsibility other than to require that a statement be 
filled in. 

Mr. Rogers. Yes; that would be punishable as a criminal offense if 
he made a false statement. 

Mr. Heap. And it would be up to the State prosecuting authority. 
That would meet the question. 

Mr. Harrts. Mr. Flynt, any questions ? 

Mr. Fiynt. No questions. 

Mr. Heap. Mr. Chairman, if you have no further questions, may 
I merely state for the record that this association would like to have 
recorded its opposition to the House Joint Resolutions 138 and 139, 
the so-called tall-tower bill. 
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Mr. Harris. I was going to ask you about that. 

Mr. Heatp. We did not realize that the committee would be pre- 
pared to accept testimony on that bill this morning. Therefore, if 
there are further hearings, which I understand there may be, I would 
like the opportunity of preparing a statement on that and either I or 
some other member of the organization appear to address ourselves to 
that subject. 

Mr. Harris. There will be some further hearings on it because 
other witnesses will be invited to testify. That includes the Air Co- 
ordinating Committee. 

The Air Coordinating Committee will be called on to give certain 
information. In fact, they said last October, I believe, that within 
60 days they would have a further report. It has been much longer 
than that now and we have not received the report yet. It will be our 
purpose to try to get that information. 

You could file a statement for the record if you like at this time 
along with your own statement, or if you do prefer to come back, we 
will try to make arrangements. We do not want to continue these 
hearings indefinitely on these matters. 

We tried to give sufficient and ample time to make a good record 
on all these proposals that have been brought to our attention. 

Mr. Heaxp. I understand your difficulty, Mr. Chairman. We would 
like the opportunity to appear. If you find there is not time we will 
then file a statement. 

Mr. Harris. Very well. 

Do you have any comment to make on another phase of section 315, 
the political broadcast section, which has been discussed at length 
here, regarding equal time for candidates? 

Mr. Heatp. Are you referring to H. R. 6810? 

Mr. Harris. Yes. 

Mr. Hearp. The association, Mr. Chairman, has considered this 
bill and the board of directors felt that we should not take a position 
on this because of the possibility or the feeling that there may be dif- 
ferences among members of the broadcasting industry on that. I am 
sure you can understand we only normally testify on matters that 
affect the entire industry. Therefore, I am not authorized and have 
no statement to make on behalf of the association. 

Mr. Harris. Very well. Do you have any comment on any other 
proposals before the committee ? 

Mr. Hearn. No, sir; I do not. 

(Discussion off the record.) 

Mr. Harris. Mr. Hale. 

Mr. Hate. Mr. Heald, does the Federal Communications Commis- 
sion ever grant a license subject to the condition that the station 
should given a certain amount of free time per week or per month or 
something like that? 

Mr. Heap. No, they do not; if you mean by a specific or expressed 
condition in the license: No, they do not; but under their interpreta- 
tion of the principle that a station must serve the public interest, con- 
venience, and necessity, they have interpreted that to mean that a sta- 
tion must devote a certain amount of its time to what we call sustaining 
programs—free programs—and at the time its license comes up for 
renewal, which is every 3 years, the Commission will examine the past 
record of a station and there have been instances when a station has 
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been overcommercialized, the Commission has called it to their atten- 
tion and demanded an explanation and even on occasions set the re- 
newal for hearing to determine whether the overcommercialization 
proved it was not operating in the public interest. 

Mr. Hatz. In other words, it is an implied condition of a license if 
not. an express condition that the station has public responsibilities 
which obligates it to give a certain amount of free time ? 

Mr. Heap. That is correct. 

Mr. Hate. That is, where the public interest is involved. 

Mr. Heatp. That is correct. That also includes the affirmative duty 
of presenting controversial issues. That is distinguished from po- 
litical broadcasts. It has an affirmative duty to make free time avail- 
able to proponents and opponents. 

The Commission does, for instance, look into the past record to see 
whether or not the station has devoted time to discussion programs of a 
free nature. Their renewal is scrutinized for that purpose. So a sta- 
tion has a definite affirmative obligation to give free time for the worth- 
while categories. 

Mr. Hare. That is all. 

Mr. Harris. Mr. Flynt. 

Mr. Fiynt. Mr. Chairman, I would like to thank Mr. Heald for this 
appearance before us and for the information which he has given to 
us In a very clear, concise, and poistive manner on this subject. 

Mr. Harris. I am sure the other members of this committee share 
that feeling. 

I wanted to inquire about one further point in connection with po- 
litical broadcasts. 

Using as an example this program Meet the Press, it is a commercial 
program sponsored by Johns-Manville and Pan American, I believe. 
Now, as I understand it, if, as an example, Mr. Stevenson, a candidate 
for President of the United States, appears on the program, as he did 
recently, then Mr. Kefauver or anyone else who is an announced candi- 
date may request and obtain equal time? 

Mr. Heap. You have a technical problem there, Mr. Chairman. 
There is a question as to when a man in a primary becomes a legally 
qualified candidate. 

Mr. Harris. That has already been decided by the Federal Com- 
munications Commission. 

Mr. Heaxp. As in this case where they have each probably filed in 
State primaries, they become legally qualified candidates, and at that 
pomt that is so. 

Mr. Harris. However, that is unimportant to the point that I 
want to bring to your attention, to see if you care to give any ex- 
pression on it. 

If it is a commercial program such as we have here, do you feel that 
since it is a paid broadcast the station then should be required to give 
free time to other candidates ? 

Mr. Heaup. Under the present law they are required to do so. 

Mr. Harris. I know they are. Do you feel that is a provision that 
should be maintained as a policy ¢ 

Mr. Heap. I would be glad to give you my personal opinion on it. 
I cannot speak for the association because we have not considered that. 

Mr. Harris. I appreciate that. 
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Mr. Heaxp. I feel personally that if you are going to maintain 
the equality of time that a station should be required to give free time 
if they allow another candidate to appear on a commercial program. 

Mr. Harris. Would that not be the same thing as a candidate then 
going and purchasing some time for himself, as a paw political 
broadcast? Do you have to give time to the other candidate / 

Mr. Heap. No sir. Under the law you are required to treat each 
candidate equally. If you offer the time to a candidae solely on the 
ground that he pay a certain amount himself, then you can offer it 
to the other candidate for the same terms, If somebody else pays 
for the time the Commission has construed the time that as far as the 
station and the candidate is concerned, it is free time. The mere fact 
that the commercial sponsor on the side pays for it is a different matter. 

Mr. Harris. It is difficult for me to understand that. 

Mr. Roerrs. Would the chairman yield to me? 

Mr. Harris. Yes. 

Mr. Rocers. After these discussions yesterday, the thought came 
into my mind, being a very slow thinker, that if you create a situa- 
tion of not requiring equal time to be given because the broadcast is 
paid for by a sponsor, you are opening the door to a commercial! 
sponsor, using up all the time and preferring candidates and con- 
trolling elections, which might be the very thing that the television 
people are after in 6810. 

What they have done is ask for a whole lot more because they did 
not think they could get it all anyway. I want to withdraw my com- 
mitment to that right here and now before I get my foot into a trap 
I can’t get it out of. 

Mr. Heap. I am sure you will permit me to rise to the defense 
of the television industry. I am sure I can speak for CBS that 
there is no feeling that this is their purpose. I am sure that they 
are presenting this for the purpose of allowing the public to hear 
more political programing. I think the best illustration of the prob- 
lem—lI do not know the solution—is the conventions. When you give 
time to one convention and you give it to the other major party, if 
the other 18 parties had a 4-day convention with 3 people present, do 
you have to give them equal time, too ? 

Mr. Harris. Thank you very much, Mr. Heald. 

Mr. Rogers. May I ask him to do one thing, Mr. Chairman, first / 
Could you briefly point out here the news, news documentary, and the 
format and the panel. In other words, if you could furnish us a brief 
definition of each one of those. You do not have to do it now; it 
could be furnished for the record. I think the record ought to show 
it because there are no definitions. 

Mr. Harris. Is there such information available ? 

Mr. Heaxp. It is strictly a matter of interpretation. I would be 
glad to do it briefly if you care to take a moment. 

When you speak of a format you are talking about the makeup of 
the program. That isnotatype. You may have any kind of format. 
The basic type program is the forum program in which you allow 
various candidates to appear in the same time with a moderator. That 
is understood as the forum-type program in the trade. 

Then you have the news program where a news commentator ap- 
pears and he may interview a candidate. 
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Then the final type of program involved would be the so-called 
question and answer program, which may move into forum. For 
instance, you may start out with a forum and then allow someone to 
ask questions. 

Mr. Harris. What is the forum ? 

Mr. Heap. The forum is basically the program of the old high- 
school debates, where you have both sides represented with a modera- 
tor and both sides talk on the same program. 

Mr. Harris. What do you call a question and answer program / 

Mr. Heap. That would be one person appearing. For instance, 
Meet the Press, one man would appear and you have a panel of ex- 
perts who question him. 

Mr. Harris. Is that the kind you refer to as a news broadcast or 
type of news broadcast ! 

Mr. Heavp. I would call that the so-called quiz program or meet the 
expert program as distinguished from the forum type which entails 
two people with a moderator. 

Mr. Harris. Is that sufficient, Mr. Rogers ? 

Mr. Rocers. Yes. 

Mr. Heaxp. There is no formal definition. It is more or less a 
trade custom. 

Mr. Harris. Thank you very much. 

We will all join in the high compliment paid to you by Mr. Flynt 
a moment ago. 

Mr. Heap. Thank you, Mr. Chairman. 

Mr. Harris. We have a request from the National Broadcasting Co., 
1625 K Street, for permission to file a statement. Without objection, 


their statement will be received and inserted at this point in the record. 
(The statement referred to is as follows :) 


NATIONAL BROADCASTING Co., INC., 
New York, N. Y., February 14, 1956. 


Hon. OrEN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR CHAIRMAN Harris: The National Broadcasting Co. appreciates this 
opportunity to present its views on the pending bills and resolutions before the 
subcommittee which affect the broadcasting industry. 

It may be helpful at the outset to state our position on the matters in which 
we are interested before discussing each in detail. NBC favors in principle the 
pending bills which propose to amend section 315 of the Communications Act 
relating to broadcasts by legally qualified candidates for public office: H. R. 3789, 
H. R. 4814, H. R. 6810. 

NBC is opposed to the resolutions relating to antenna towers: House Joint 
Resolution 138, House Joint Resolution 139. 

With respect to other legislation to amend the Communications Act before the 
subcommittee at this time, NBC expresses no opinion except that we believe the 
principle contained in H. R. 6968 and H. R. 6977 is a sound one. In performing 
its licensing function, we believe that the Commission should not discriminate 
against newspapers or any other lawful business solely because of the nature of 
the enterprise. 


BROADCASTS BY “LEGALLY QUALIFIED CANDIDATES” 
H. R. 3789 


At present section 315 (a) requires equal opportunity be afforded all “legally 
qualified candidates.” 
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H. R. 3789 would exclude from the ambit of this section a “legally qualified 
candidate’ who— 

(1) is convicted of any offense punishable under chapters 37 (espionage), 
105 (sabotage), or 115 (treason, sedition, and subversion), of title 18, United 
States Code; or 

(2) “is a member” of— 

(a) any organization proscribed by section 3 of the Communist Con- 
trol Act of 1954 (i. e., the Communist Party or its successors) ; or 

(b) any organization registered under the Subversive Activities Con- 
trol Act of 1950 as a Communist action, front, or infiltrated organization 
or finally determined to be a Communist action, front, or infiltrated 
organization. 

The substance of the proposed amendment is consistent with national policy 
and would be beneficial. 

The bill in its present form, however, requires the broadcaster to be investi- 
gator, judge, and jury—and these functions must be performed during the 
heated and limited time of the campaign season. It is apparent from the nature 
of his business that the broadcaster is not equipped to discharge this heavy and 
responsible burden without assistance. We, therefore, suggest that an amend- 
ment be added which requires an applicant for time under section 315 to furnish 
(1) the Secretary of the Federal Communications Commission, (2) the United 
States attorney in the district where he resides, and (3) the broadcaster to whom 
application is made for time with identical statements under oath in a form 
satisfactory to all that he is a “legally qualified candidate” for the public office 
involved and that he is not within the classes proscribed by H. R. 3789. 

In the event that a false statement is filed, it would appear to fall within the 
penal sanctions of the Criminal Code (18 U.S. C. A. 1621). The subcommittee 
may also want to consider incorporating a specific penal provision in section 315 
of the Communications Act or in the provisions of that act relating to penalties 
which commence with section 501. 

NBC also recommends that a provision be added exempting a broadcast li- 
censee from liability in the event he refuses a candidate time on the ground that 
such candidate falls within the proscribed classes specified in H. R. 3789 and he 
has reasonable cause for the refusal. 


H. R. 4814 

Section 315 provides that a broadcaster shall have “no power of censorship” 
over broadcasts by legally qualified candidates for public office pursuant to that 
section. The Federal Communications Commission has construed the present law 
to prohibit a broadcaster’s rejection or censorship of defamatory material in a 
political broadcast (Port Huron Broadcasting Company, 4 Pike and Fischer 
R. R. 1 (1948) ). In its decision the Commission warned that a broadcaster who 
violated section 315 by deleting defamatory material might lose his license. The 
Commission made clear that in its opinion the licensee is relieved of liability 
under State law for the broadcast of defamation in political speeches. 

This latter opinion, however, is cold comfort to the broadcaster confronted with 
decisions of State courts holding to the contrary and to the effect that it is no 
defense in a defamation action for a broadeaster to plead that the demafation 
oceurred in a political speech (Sorenson v. Wood, 123 Neb. 384, 243 N. W. 82 
(1932), appeal dismissed, 290 U. 8. 599 (1933), Daniell v. Voice of New Hampshire, 
Inc., 10 Pike and Fischer R. R. 2045 (1954) ). 

Thus, the broadcaster is confronted with a dilemma. On the one hand, under 
the Communications Act he is powerless to delete defamatory material without 
placing his broadcasting authorization in jeopardy. On the other hand, if he 
fails to censor the defamatory material he may be held liable for the resulting 
defamation. 

We, at NBC, have no quarrel with a congressional policy which denies a broad- 
caster censorship power over political brodacasts but we feel that the Congress 
should expressly exempt from liability the same broadcaster it has rendered 
powerless.’ For this reason we believe that H. R. 4814 is basically sound and 
NBC favors the bill. 








1 Although approximately two-thirds of the States have enacted legislation which in some 
degree lessens the liability of a broadcaster for material broadcast over his facilities which 
he is powerless to prevent, much of this legislation is inadequate. There are 12 States in 
which there is no statutory protection. In any event, it would appear that the Federal 
Government has occupied the field and the legislative exemption should come from the 
Congress which imposed the restriction. 
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The bill*in its present form, however, is somewhat ambiguous. It provides 
immunity unless the licensee or his agents or employees “participates” in such 
broadcasts. It might be argued that participation occurs by mere operation of 
the station over which the speech is made. Such an interpretation would clearly 
defeat the purpose of the amendment. It is suggested that in order to avoid this 
possibility the amendment be made more specific. One way to do this is to 
change the proviso to read ‘‘unless such licensee, or such agent or employee, 
directly engaged in the preparation of such defamatory statement willfully, 
knowingly, and with intent to defame.” 

Finally, it is recommended that the exemption be made applicable to both civil 
and criminal defamation. 


H. R. 6810 


Section 315 (a) of the Communications Act now provides that if a broadcast 
licensee permits ‘a legally qualified candidate” for a public office to use the 
facilities of his station, the broadcaster must atford equal opportunity to use the 
station to all other legally qualified candidates for the same office. The present 
act does not compel any station to make time available to political candidates. 
However, if under any circumstances a single candidate is afforded time, a chain 
reaction commences whereby the broadcaster must furnish equal opportunity to 
all qualified candidates for the same office. 

H. R. 6810 provides a iimited exception to the all-encompassing scope of the 
present section 315 (a). It is made inapplicable to “* * * any news, news inter- 
view, hews documentary, panel discussion, debate, or similar type program where 
the format and production of the program and the participants therein are de- 
termined by the broadcasting station, or by the network in the case of a network 
program.” 

A weighing of all considerations leads us to conclude that on balance the bill 
is sound in principle. It recognizes that we live in an era of electronic journalism 
und that the literal application of the equal time provision tends to defeat itself. 
It also would remove to a degree an existing discrimination. In no other field 
of programing is the broadcaster so mistrusted that there is a statutory imposi- 
tion of equal time for all contenders. We believe that the handling of con- 
troversial issues by the broadcasting industry has shown that on the whole broad- 
casters are a responsible group capable of performing their function fairly. 

In the event that H. R. 4814 is enacted, NBC recommends that consideration 
be given to making it applicable to programs broadcast pursuant to the exceptions 
provided in H. R. 6810. 

ANTENNA TOWERS 


House Joint Resolution 138 and House Joint Resolution 139 


House Joint Resolution 138 and House Joint Resolution 139 are identical. 
They would prohibit the Federal Communications Commission from granting a 
construction permit or a renewal of license for a radio or television station using 
an antenna tower extending over 1,000 feet above the ground, unless the Com- 
mission, after considering the recommendations of the Department of Defense, 
the Civil Aeronautics Administration, the Air Coordinating Committee, and any 
other interested party, made a special finding that such tower was not a hazard 
to air navigation due to being shielded by existing obstructions, or for other 
reasons. 

Under the present act, the Commission has authority to deny applications for 
licenses which involve the construction of towers which would constitute a 
menace to air navigation. The Commission has promulgated rules which pre- 
scribe certain procedures and standards with respect to its consideration of 
proposed antenna structures. These rules are contained in part 17 of the Com- 
mission’s Rules and Regulations and were formulated in conjunction with the 
Department of Defense, the CAA, other Government agencies, and the radio in- 
dustry after exhaustive consideration. At the present time there is an Industry- 
Government Committee established by the Air Coordinating Committee to review 
part 17 and determine whether it should be amended in the light of changing 
conditions in both the aviation and broadcasting industry. 

Proposed antenna structures are referred by the FCC to the Airspace Sub- 
committee of the Air Coordinating Committee for its recommendation as to 
whether a proposed tower would constitute a menace to air navigation. The 
Airspace Subcommittee renders an advisory opinion to the Commission. In the 
event of conflict and when no satisfactory adjustment can be made to both the 
Subcommittee and the applicant, the applicant is afforded a hearing under sec- 
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tion 309 (b) of the Communications Act. It is our information that this system 
has been functioning in a satisfactory manner. 

The absolute standard of 1,000 feet above the surface of the earth is unrealistic. 
In determining the possible impact of a proposed tower upon air navigation 
humerous variable factors must be taken into account, of which height of the 
tower is only one. 

This is not to say that the height of the towers is not important to the broad- 
casting industry. To implement the Commission’s nationwide television alloca- 
tions plan and provide the United States with a nationwide television service, it 
will be necessary to utilize antenna towers of considerable height. Increasing 
the height is one of the most effective means available for improving service. 

In the last analysis both aviation and broadcasting are industries involving the 
public interest. There has been established a method and procedure whereby 
conflicts between them are cooperatively resolved. We believe it would be unwise 
for the Congress to interpose an arbitrary test which would be disruptive of the 
method evolved after most careful consideration. Accordingly we oppose House 
Joint Resolution 138 and House Joint Resolution 139. 

Very truly yours, 
THOMAS FE. Ervin. 


Mr. Harris. The committee will adjourn, subject to the call of 
the Chair. 

I am very sorry. May I recognize at this point our other colleague 
and other member of our committee who has come in. Mr. Klein, do 
you have some particular interest in this or wanted to ask some 
questions about the problems ¢ 

Mr. Kern. Just my general interest in you, Mr. Chairman. 

Mr. Harris. Thank you very much. We are glad to have you come 
in and sit with us on these matters. We may also observe when there 
is anything in the nature of political problems that we always count 
on you being around. 

The Chair will adjourn the hearings on these proposals, subject to: 


another date to be arranged to eee the hearings. I think about 


one more session should conclude all of the requests that we have had. 
The committee will adjourn. 
( cco at 10:50 a. m., the hearing was adjourned, subject 


to the call of the Chair.) 
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THURSDAY, APRIL 19, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1435, New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

When the committee recessed the previous hearings various bills 

roposing to amend the Federal Communications Act, Judge Maris 
had requested an opportunity to appear and testify, since he was 
away at that time and had not made arrangements to have someone 
else here, the committee gave him that privilege. 

Today it is the hope of the committee, in resuming hearings on 
the various bills, that we can conclude the hearings on these subjects 
because we would like to be in a position to consider the various pro- 
posals that have been presented to us. 

The committee has a heavy schedule ahead of it, as we have had in 
the past. This meeting was scheduled today in the hope that the few 
remaining witnesses who indicated an interest in the various subjects 
at that time would have an opportunity to appear. 

I have been advised that Judge Maris cannot be here this morning 
because of his appearance before another committee of Congress. I 
understand that Judge Prettyman is here and that he will speak on 
H. R. 6631. 

Judge Prettyman, would you proceed. It is nice to have you with 
us today. 


STATEMENT OF HON. E. BARRETT PRETTYMAN, A JUDGE OF THE 
UNITED STATES COURT OF APPEALS, DISTRICT OF COLUMBIA 
CIRCUIT 


Judge PretryMan. I ape the poiriegs of appearing. 


Mr. Harrts. It is not often we have the pleasure of seeing you come 
up here. We are glad to take advantage of this and to let you see how 
it feels to be looking at this from the other side. 

Judge PrerryMAn. You remind me of the time recently when I 
went to the dentist and I said to him, “Doctor, I am pretty nervous, 
but I have one satisfaction. I do not think I am any more nervous 
in your chair than you would be if you were sitting in a chair down 
in my shop.” 

317 
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Mr. Chairman and gentlemen of the committee, my name is E. 
Barrett Prettyman, at am circuit judge of the U nited States Court 
of Appeals for the District of Columbia Circuit. 

At the request of Chief Judge re W. Edgerton of our court, 
who was unable to be present today I appear before this committee 
on behalf ofthe Judicial Council of the District of Columbia Circuit, 
of which I am a member. 

The Civil Aeronautics Act of 1938 and the so-called Hobbs Act 
contain provisions that interlocutory relief against orders of the 

agencies may not be granted except upon at least 5 days’ notice to the 
agencies. The Hobbs Act t applies to the Communications Commission, 
and the Secretary of Agriculture, the Maritime Board, and the Atomic 
Energy Commission. 

Our court gets a great many petitions for review of orders of these 
agencies. We have been confronted occasionally with the problem 
when interlocutory relief is sought by petitioners who claim that 
irreparable injury would accrue to them if the agency order is per- 
mitted to go into effect even temporarily, and sometimes’ the required 

5 days before the effective date éf the or ‘der does not exist. 

In respect to all other agencies, the rule requires reasonable notice 
and, of course, our court would insist upon reasonable notice to 
affected agencies in any event. 

Another factor in the situation is a possible conflict between statutes. 
The so-called All Writs Statute ait the Administrative Procedure 
Act authorize the issuance of necessary orders without any prescribed 
period of notice. The Administrative Procedure Act, for example, 
provides: 

Upon such conditions as may be required and to the extent necessary to 
prevent irreparable injury, every court is authorized to issue all necessary and 
appropriate processes to postpone the effective date of any agency action or to 
preserve statutes or writs pending conclusion of the review proceedings. 

We have been able to work the problem out in individual cases 
where irreparable damage was threatened, through the cooperation 
of the various agencies. Unless some cogent reason to the contrary 
appears, they will usually abide a suggestion from the court that a 
short administrative postponement of the order be made in order to 
permit the court to consider whether interlocutory relief should be 
granted. However, our court and particularly our late chief, Judge 
Harold M. Stephens, became concerned about the repeated problem 
and we initiated a proposal for this bill. 

The bill would simply substitute the requirement of reasonable 
notice for the present mandatory 5 days’ notice in the Aeronautics 
Act and the Hobbs Act. 

My purpose in coming here is to tell the committee the problem 
and to leave the decision with respect to it just squarely in the laps 
of you gentlemen. I have a prepared statement which summarizes all 
that seems to be necessary for us to say on the subject, which T should 
like to put in the file. T ‘also have here a resolution on a bill adopted 
by our judicial council, which I should like to place in the file. 

My understanding is that some, if not all, of the agencies men- 
tioned in the bill approve it. 

I think that concludes my statement. 

Mr. Harris. Thank you, Judge. 
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You may have permission to include the resolution and the state- 
ment referred to in the record at this point. 
(The documents referred to are as follows :) 


RESOLUTION 


Resolved by the Judicial Council of the District of Columbia Circuit, That 
it approves the legislation embodied in H. R. 6631, 84th Congress, 1st session, a 
bill to provide for reasonable notice to the agency of applications to the courts 
of appeals for interlocutory relief against orders of the Civil Aeronautics Board, 
the Federal Communications Commission, the Secretary of Agriculture, the 
Federal Maritime Board, and the Atomic Energy Commission ; It is further 

Resolved by the Judicial Council, That a copy of this resolution be transmitted 
to the appropriate committees of the Congress. 

Dated: April 18, 1956. 


STATEMENT BY FE. BARRETT PRETTYMAN CONCERNING H. R. 6631, 84TH CoNGRESS 


My name is E. Barrett Prettyman. I am a Circuit Judge of the United States 
Court of Appeals for the District of Columbia Circuit. At the request of Chief 
Judge Henry W. Edgerton of the District of Columbia Circuit, who is unable 
to be present today, I appear before this committee on behalf of the judicial 
council of the District of Columbia circuit, of which Tam a member. 

The judicial council of the District of Columbia cireuit is charged by the 
provisions of section 322 of title 28, U. S. Code, with responsibility for the 
effective and expeditious administration of the business of the courts within 
the circuit. 

The statutes which H. R. 6631 proposes to amend now provide that no inter- 
locutory relief may be granted by a court of appeals in cases from the agencies 
covered by the bill except upon at least 5 days’ notice to the board or agency 
involved. It has been necessary nevertheless for the court of appeals for the 
District of Columbia circuit to issue temporary injunctions or stay orders in 
certain cases from the agencies described in the bill in order to prevent irre- 
parable damage pending appeal and consequent frustration of jurisdiction.’ 
The power of the court to take such action is recognized in the All Writs Statute 
(28 U. 8. C. 1651) which provides: 

(a) The Supreme Court and all courts established by an act of Congress may 
issue all writs necessary or appropriate in aid of their respective jurisdictions 
and agreeable to the usages and principles of law. 

And in the administrative Procedure Act (5 U. 8S. C. 1009 (d)), which provides: 

(d) Pending judicial review any agency is authorized, where it finds that jus- 
tice so requires, to postpone the effective date of any action taken by it. Upon 
such conditions as may be required and to the extent necessary to prevent irrepara- 
ble injury, every reviewing court (including every court to which a case may be 
taken on appeal from or upon application for certiorari or other writ to a review- 
ing court) is authorized to issue all necessary and appropriate process to postpone 
the effective date of any agency action or to preserve status or rights pending 
conclusion of the review proceedings. 

* * * of *” * * 


The judicial council of the District of Columbia circuit took cognizance of the 
apparent conflict between the All Writs statute and the provisions of the Admin- 
istrative Procedure Act on the one hand, and the 5-day restrictive provisions of 
the statutes here under consideration on the other hand. The council concluded 
that for all practical purposes the 5-day restrictive provisions are ineffectual 
because of the recognized power of the court, upon good cause shown, to grant 


1For example, in National Airlines, Inc. vy. Civil Aeronautics Board, case No. 11383, 
National Airlines, on April 8, 1952, moved the court to temporarily restrain the effective- 
ness of a Board order which amended Eastern Airlines’ certificate of public convenience and 
necessity and authorized air service by Eastern over areas then being served by National. 
The Board order was to become effective April 11, 1952, and National alleged immediate 
and irreparable injury (serious diversion of traffic) unless a temporary restraining order 
was entered pending action by the court on National's petition for a stay filed concurrently 
with the motion for a temporary restraining order. owever, there was no action on the 
motion for a temporary restraining order since the Board filed its opposition to the petition 
for stay the following day (April 9, 1952). The court heard argument on the petition on 
April 10, 1952, and entered an order therein the same day granting the stay. This was 
all accomplished within 3 days after National Airlines had filed its motion for temporary 
restraining order and petition for stay. 
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interlocutory relief before the expiration of the 5-day period. The council there- 
fore recommended to the Judicial Conference of the United States that the 5-day 
notice provision be eliminated. 

The Judicial Conference of the United States was of the view, however, that the 
purpose could best be accomplished by the substitution of a requirement for 
“reasonable notice” in lieu of the fixed provision for 5-days’ notice, and recom- 
mended the enactment of the bill which is now H. R. 6631 pending before this 
committee. 

The “reasonable notice” provisions contained in the bill conform to the practice 
which has always been followed by the Court of Appeals for the District of Colum- 
bia with respect to stay orders. That is to say, the court of appeals for this 
circuit never acts upon an applicaiton for the stay of an order of any agency with- 
out reasonable notice to the agency and an opportunity to be heard. The council 
is of the view that the provisions of the bill are sound and proper. Accordingly, 
the judicial council of the District of Columbia circuit now recommends that the 
bill be approved. I am glad to state to this committee that at the present time 
the various boards and agencies are cooperating with the court by maintaining 
the status quo with respect to the orders sought to be stayed until the court of 
appeals can hold an orderly hearing with respect to the application for stay, after 
reasonable notice to the boards or agencies. 

Mr. Harris. For my own information, I believe you said that the 
proposed bill, H. R. 6631, is sponsored by your council. 

Judge PrerryMan. Yes, we initiated it, at any rate. 

Mr. Harris. I see that the bill amends the Civil Aeronautics Act 
of 1934. 

Judge PretryMAn. Yes, sir. 

Mr. Harris. I also notice that the title of the bill reads “To provide 
for reasonable notice to the agency of applications to the court of ap- 
peals for interlocutory relief against orders of the Civil Aeronautics 
Board, the Federal Communications Commission, the Secretary of 
Agriculture, the Federal Maritime Board, and the Atomic Energy 
Commission.” 

It occurred to me that amending the Civil Aeronautics Act by bring- 
ing in all of these other agencies might bring about some confusion. 
Judge, you would certainly be more qualified to express an opinion on 
that than I would be. 

Judge PrerryMAn. You see, the second section, Mr. Chairman, also 
amends the so-called Hobbs Act. That statute took its name from 
former Congressman Hobbs of Alabama. It used to be that the 
review from various agencies, including the Communications Com- 
mission, Secretary of Agriculture, the Maritime Board and the Atomic 
Energy Commission and the Interstate Commerce Commission went to 
a 3-judge court. The so-called Hobbs Act changed the law in that 
respect and as to 4 of those agencies made an appeal, a direct petition 
for review or appeal to the appellate court, eliminating this 3-judge 
court business. So that the Hobbs Act controls the appeals from these 
other agencies. : 

Mr. Harris. That was done by amendment of the United States 
Code. 

Judge Prerryman. That is right. 

Mr. Harris. I am asking for information about the desirability or 
the necessity of amending the Civil Aeronautics Act. That is prob- 
ably a technical situation that we could look into. : 

Judge Prerrrman. Both the Civil Aeronautics Act and the appli- 
cable provisions of the Code have this 5-day business in it, and so in 
presenting the bill it was proposed to take it out of both places and 
put “reasonable notice” in them. 
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Mr. Harris. Does the code itself include all of the Federal agencies? 

Judge Prerryman. No, sir; this particular statute only includes 
these named ones. 

Mr. Harris. Why, then, do we not have to amend the Federal Com- 
munications Act as you would the Civil Aeronautics Act? 

Judge Prerryman. That is pretty complicated. When you come 
from the Communications Commission, you can come either 1 or 2 
ways. The Hobbs Act applies to certain appeals from the Federal 
Communications Act, and the Hobbs Act has this 5-day requirement 
in it. 

Mr. Harris. I know, but the Hobbs Act is applicable to the Federal 
Communications Commission, the Civil Aeronautics Board, the Mari- 
time Board, and the Atomic Energy Commission, and so forth; is 
it not? 

Judge PrerryMan. Yes, sir. 

Mr. Harris. Since they included all of these, why then is it neces- 
sary to amend the Civil Aeronautics Act, to bring this into effect ? 

Judge Prerryman. The Hobbs Act does not apply to the Civil 
Aeronautics Board. 

Mr. Harris. But it does apply to these others. 

Judge Prerryman. That is right. The Hobbs Act contains that 
provision. 

Mr. Harris. I am trying to get straightened out in my mind why 
it was necessary to single out one agency when you cover all of the 
others, I assume, in the amendment to the Hobbs Act. 

Judge Prerryman. The Hobbs Act contains a list of the agencies 
that it covers, and it covers these four. 

Mr. Harris. I wonder if you would recite to us the provision of the 
code or the section which the Hobbs Act controls, for the record. 

Judge PrerryMan. It is in the code at title 5, section 1032. It is 
rather a long section. 

Mr. Harris. I suppose you discuss that in the information you filed 
for the record; did you not? 

Judge PrerryMan. Yes, it lists the Federal Communications Com- 
mission, the Secretary of Agriculture under the Packers and Stock- 
yards Act, and under the Perishable Agricultural Commodities Act, 
and the Maritime Commission, and the Maritime Board entered under 
authority of the Shipping Act of 1916 and the Intercoastal Shipping 
Act, and the Atomic Energy Commission. So the Hobbs Act applies 
to them and to them only. 

Mr. Harris. The reason for my pointing this up, Judge Pretty- 
man, is the fact that the Civil Aeronautics Board has filed an adverse 
report with this committee in which they strenuously oppose the 
amendment of the Civil Aeronautics Act as has been suggested by 
this bill. That is the reason why I was trying to find out just what 
the purpose was of including this particular act. 

Judge PrerryMan. The only reason is that that is the only other 
act besides the Hobbs bill that has the 5-day notice. 

Mr. Harris. Thank you very much. 

Mr. Dotttver. I want to join the committee in welcoming you be- 
fore our committee. 

As I understand this measure, you propose to eliminate the 5-day 
period as it affects certain of the agencies and substitute therefor “a 
reasonable time” ; is that true? 





322 COMMUNICATIONS ACT AMENDMENTS 


Judge PrerryMan. That is right. 

Mr. Dotuiver. Would you develop the reasoning behind the judi- 
cial council as to their desire to change from a specific period of 5 days 
to a “reasonable period” ? 

Judge PrerryMan. It arose in a number of instances where an 
agency order was going to affect—let us take a purely hypothetical 
case and let us suppose the Federal Communications Commission or- 
dered a station off the air, and there are only 3 days remaining before 
the order went into effect. Under this provision, the station would go 
off the air and there would be no way the court could stop it or hold 
up the order because you have to give 5 days’ notice. 

Now, it has not actually happened because on an informal hearing 
before the court, if the court suggests that there would be irreparable 
damage here, usually the Commission, especially the Communications 
Commission, will postpone the effective date a couple of days so as to 
comply with the statute. But nevertheless the problem is awkward, 
so that the court felt that your attention ought to be called to the prob- 
lem and that “reasonable notice” should be substitued. 

Now, reasonable notice applies to all of the other agencies and these 
are the only ones that have this 5 days’ business in them. That is the 
whole sum and substance of it. 

Mr. Dotuiver. The change does not necessarily mean either a short- 
ening or lengthening of the 5-day period, but it simply means it gives 
the court a little additional discretion as to what period of time the 
order should be suspended. 

Judge PretrymMan. That is right; yes, sir. The court takes a look 
at these petitions, and of course there is a motion for interlocutory 
relief and the court would sit formally or informally, and hear counsel 
and if it appears that great damage would result or something or 
other, we might give a little longer notice. And on the other hand, 
if it appears like public damage is going to be done if the order does 
not go into effect, we would make a short notice. 

Mr. Dottiver. It is really a matter of giving the circuit court of 
appeals and the judges an additional discretion that does not presently 
exist under the statute. 

Judge PrerryMan. That isthe whole sum and substance of it. 

Mr. Dotitver. Thank you, Mr. Chairman. That is all. 

Mr. Hate. I just wanted to say, Mr. Chairman, that I remember 
very well how helpful Judge Stephens was to us in the FCC legisla- 
tion. We are always glad to have the court arene before the com- 
mittee. It is very helpful to have the judge here this morning. 

Judge Prerryman. Thank you, sir. 

Mr. Harris. Thank you very much. Do you have anyone else with 
you that would like to testify on this? 

Judge Prerryman. Nobody from our court. I believe there is an- 
other witness or two on the bill. 

Mr. Harris. I notice the Honorable John J. O'Connor is listed. 
Mr. O’Connor is a former colleague of ours in the House here, and 
we are glad to welcome you back. 


STATEMENT OF HON. JOHN J. 0’CONNOR, WASHINGTON, D. C. 


Mr. O’Connor. May it please the committee, my name is O’Connor, 
John J. O’Connor, with law offices in the Washington Building. 
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In my practice before the court of appeals here I have run into 
at least 2 situations where this particular existing clause requiring 
5 days’ notice was not in the interest of justice. About 3 years ago 
there was an order of the Federal Maritime Board which would go 
into effect the very next day, and its effectiveness would be started in 
Japan. We sought an injunction and brought a proceeding to review 
and asked for an interlocutory injunction and a temporary stay. 

In order to get the temporary stay to be effective, we had to re- 
quest the judges to sit immediately, and they were convened, and 
Judge Stephens and Judge Prettyman and Judge Bazelon were con- 
vened at night. They met at 9 or 10 o’clock at night and did not 
finish until after midnight. 

At that time, in the interest of justice, they granted a temporary 
stay, but they felt concerned about it because they had to proceed 
under what they thought the general equitable powers of the court 
were. They had this 5 days’ notice staring them in the face and if 
that had to be complied with they would be in difficulty. 

Then, just this year, or early this year, we had an identical situ- 
ation where an order of the Maritime Board was going into effect on 
the 1st of January and again it was going into effect abroad. The 
court, of course, was in its Christmas recess and would not convene 
again ordinarily until 1 day after Christmas. I think it was De- 
cember 22. If the 5-day period was required, it would have required 
the court to call back its judges who might have been away for over 
the Christmas holiday and so forth. That would have worked a 
great injustice. 

Of course, this all stems, as has been discussed here by your chair- 
man, from the Hobbs Act. The Hobbs Act. of course, provided for 
review of the orders of these 4 agencies, and rot all agencies or not all 
orders of the 4 agencies. ‘There is plenty of 100m for remodeling and 
amending the Hobbs Act. But this particvlar provision in here is 
worthwhile and it would help in the interest o¥ justice. 

The court, of course, is not likely to grant a temporary stay unless it 
is needed immediately and as has been suggested by Representative 
Hale, instead of 5 days there might be a much longer notice given 
to the agencies involved. : 

I believe this amendment, irrespective of its: slight confusion in this 
particular bill, should be passed. 

Mr. Hare. You think the amendment should be adopted; is that 
your position ? 

Mr. O’Connor. Yes; I think it is worthwhile. 

Mr. Harris. Thank you very much, Mr. O’Connor. 

Mr. Dotutver. Do you know of any opposition to the measure 
among the members of the bar in practice before the courts? 

Mr. O’Connor. I do not know of any, but that would not mean 
much because I am not in contact with the members who practice in 
reference to aviation and so forth. I do not know the attitude of those 
gentlemen. 

Mr. Harris. Thank you very much. We are glad to see you back 
here and glad to see you looking so well. 

Are there any questions from any members of the committee? 

I am delighted to see our colleague, present with us this morning, 
Mr. O’Neill. I understand you have an interest in another bill—H. R. 
7789. 
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STATEMENT OF HON. THOMAS P. 0’NEILL, JR., A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MASSACHUSETTS 


Mr. O’Nemu. I was here on H. R. 7789, of which I am the sponsor. 

Mr. Harris. We have a number of bills ppepanin to amend the 
Communications Act on which we are trying to have hearings today. 
We are endeavoring to conclude the hearings on these various pro- 
posed amendments so that the committee can consider them in execu- 
tive session. I am going to say that I am glad that you revised your 
earlier bill and that you came here today in order to let us know of 
your interest in this bill. 

Of course, the fact that you introduced these two bills indicates 
your interest. We would be glad to have your explanation of them. 

Mr. O’Nemu. I am very grateful for the opportunity to appear 
before the committee and grateful for your cutting me in this way 
because I have a meeting of the Committee on Rules this morning. 

This particular amendment that I am interested in, H. R. 7789, 
I understand, is similar to a bill filed by my colleague from Massa- 
chusetts who is a member of your committee, Mr. Torbert Macdonald, 
who recently appeared as a witness before the committee on the same 
legislation. I have read his testimony, and the testimony, in my 
belief, was really excellent. 

The real reason for filing this legislation occurred because of the 
fact that on June 12, 1955, the Pilgrim Belle, a Wilson Line excursion 
boat ran aground on Spectacle Island in Boston, during a fog, with 
272 passengers aboard. Now, the Wilson Line in Boston Harbor 
plies between Nantasket, which is a summer resort in Boston Harbor— 


they run excursions ey during the day from about 9 o’clock in 
y 


the morning until probably 11 o’clock at night. They also run an 
excursion boat from Boston Harbor down to Provincetown. And 
they also, at night, use the same boats for dancing parties and excur- 
sions of that type. 

Now, it is almost inconceivable that a boat of the size of this ship 
would go aground with 272 passengers. And there was no ship-to- 
shore telephone on it. I understand that there was a ship-to-shcre 
telephone on it, but it was not in use. It really is a sad commentary. 

I notice here that in the news clippings that followed the grounding 
of the ship, it said that— 
the vessel’s galley and fireroom are in that section of the ship damaged when 
the steamer struck a rock in Boston Harbor Wednesday afternoon. The passen- 
gers, mostly teen-agers, were transferred to other rescue crafts speedily and 
without injury, after the steamer’s captain quickly ran the vessel aground. 
Because no lives were lost, Coast Guard Headquarters has refrained from 
convening a formal board of inquiry. 

Now, it seems to me as though the Federal Government has an obli- 
gation to take care of the safety of the public when the steamboat 
companies and excursion lines refuse that obligation themselves. 

I think that this bill here calls the excursion boats ferries, fishing 
boats for hire, and on those the public should be protected. 

Now, in this day and age there are about 40,000 boats that have 
ship-to-shore telephones on them. The modern fisherman today, who 
has a small boat and goes out into Boston Harbor or goes out to Cape 
Cod Bay, he is equipped with a ship-to-shore phone. The ordinary 
prices of these vary, but it is somewhere in the vicinity of $400 to 
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any amount of money that you want to buy them for. They work on 
a basis of being connected in with the Bell Telephone System. You 
may call to the station and when you call to the station all of the ships 
at sea in that particular area can pick your voice up and hear your 
message. Or, if someone on shore wants to call you, he can call you 
directly upon the boat on which you happen to be. 

Now, the Coast Guard on these various excursion boats sets the 
limit as to the number of passengers that you can have in the boat, 
The Coast Guard requires that you should have life protectors and 
they require that you have running lights and they require that you 
have various sorts of auxiliary equipment. But there is nothing in 
the law with regard to these excursion boats or small fishing boats or 
small Jobster boats that bring parties out that says that you must have 
a ship-to-shore device which I think is as much of a safety device 
as anything that the Coast Guard now requires. 

This bill requires that in waters under the jurisdiction of the Coast 
Guard we should have ship-to-shore installations. 

As I understand it, there are about 7,000 excursion boats or fishing 
boats for hire or lobster boats for tourists to go ott and see the lobster- 
men fish. It is interesting that most of them really are not in this 
business commercially. That is the man that we have to really fear. 
It is the man who works during the week and he has a small boat 
in which he is willing to take sightseers out on a weekend or Saturday 
and Sunday, and he may make a few extra dollars for himself in order 
to keep his boat. afloat. 

I think there is a terrific need for legislation of this type. Recently 
in Florida I was reading, down in Biscayne Bay there, that one of 
these excursion boats went out into the bay and there was a boat out 
fishing, and the crowd from the boat all ran over to the side to see the 
man catching the fish, and the entire boat tipped over. Well, for- 
tunately, there were vessels around that had ship-to-shore radios 
there, and the Coast Guard was there within a matter of seconds. 

I am just pointing that out to show you the dire need to have a 
protection matter of this type. 

On the Pilgrim Belle, whose accident caused this legislation to be 
before you—and as I have already said, they had the ship-to-shore, 
but it was not in use, and I believe it was not in use because of the 
fact that they would have had to have another employee to run the 
ship-to-shore apparatus. Well, of course, in eal excursion boats, 
we would not expect that you would have to have on a 1-man boat 
or 1 2-man boat, extra help. Anybody in this day and age knows 
how to pick up the telephone and operate one of these ship-to-shore 
devices that they have on the modern ships. I really believe, gentle- 
men, that this is a necessary piece of legislation and certainly during 
the summer months. With the excursion season almost upon us, 1 
think that this committee should act promptly on it. 

Mr. Harris. Thank you very much, Mr. O'Neill. 

IT recall the presentation made, also, by your colleague, Mr. Macdon- 
ald, a member of this committee, some time ago. We are very glad 
to have you come and also point up to us, as he did, the importance 
of this proposed legislation. 

Are there any questions? 

Mr. Harz. Does this contemplate an additional man who does noth- 
ing except take care of this telephone? 
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Mr. O’Neww. Well, it seems to me on those small ships that nor- 
mally ply their trade down in the section of Maine where you come 
from, a small excursion craft of probably 35-foot length, that would 
hold possibly 40 passengers, a l-man operation, no, it would not 
require another man. But surely, of the type of the vessel that runs 
like the Wilson Line, that would run between Boston and Providence, 
and would have as many as 1,000 or 1,500 or 2,000 passengers afloat, 
certainly just because they want to save an extra dollar on their wages, 
that wate not be possible. They are cutting their expenses at the 
disadvantage of the public. The public would never realize this. 

You take, for example, the people that ride that Wilson Line be- 
tween Boston and Nantasket. I have seen those ships when literally 
there have been thousands of people upon them. Nobody ever 
dreamed, until an accident happened, that there is not a ship-to-shore 
telephone in use. 

I believe that those major excursion lines like that, it should be 
written right into the law that they should absolutely have a man. 

Mr. Hare. Have you a major excursion line from Boston to Provi- 
dence? 

Mr. O’Netu. We have a line that runs out of Boston. It just runs 
during the summer. Now, it runs from Boston to Nantasket. They 

robably have 3 to 4 ships that run there in the course of a day. 
Then the same line runs to Provincetown, which is an all-day trip 
of about 100 miles. Then at night, these same vessels run around 
Boston Harbor on these moonlight dance cruises, and on a good 
moonlight dance cruise there is probably 2,500 people aboard. 

The people were aghast when they found out that these vessels did 
not carry radiomen, and the radio equipment was there but it was not 
in use because of the fact, I suppose, that the union says, “You must 
have an extra man to run that ship-to-shore telephone.” 

Because of the fact they were making a paltry saving they did 
not have a man there. But certainly, I believe it is the moral obli- 
gation of the company to have a man there, and if they do not, I 
think it is an obligation of the Government to write into the law 
that ships of this type, ships that would hold a great amount of people 
like that, would be required to have a man on whenever that ship 
is out on an excursion, to attend to a ship-to-shore telephone. 

Mr. Harris. Are there any questions ¢ 

Thank you very much Mr. O'Neill. We are very glad to have your 
statement. 

Mr. Elisha Hanson. 

Is Mr. Hanson here? 


STATEMENT OF ELISHA HANSON, REPRESENTING THE AMERICAN 
NEWSPAPER PUBLISHERS ASSOCIATION, WASHINGTON, D. C. 


Mr. Harris. I believe you are here in behalf of the American News- 
paper Publishers Association. 

Mr. Hanson. That is correct, Mr. Chairman. 

Mr. Harris. We observed from the press that you are having quite 
a meeting in Washington at this time, too, so that I do not know 
of a more appropriate date for your appearance. 

Mr. Hanson. That meeting is that being held here in Washington, 
Mr. Chairman, is that of the American Society of Newspaper Editors. 
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That is quite a different organization from the American News- 
paper Publishers Association in that it represents the editorial side 
of the business whereas the Publishers Association represents the 
business side as well as all other phases. 

Mr. Harris. You do the financing so that the other organization 
can do the writing. 

Mr. Hanson. Well, I would not say that. If they did not do darn 
good writing we would not do any financing. The very heart of the 
newspaper business comes through the news and editorial pages, and 
if they are not good the newspaper fails right off the bat. 

My name is Elisha Hanson and my address is 729 15th Street NW., 
Washington 5, D.C. 

I am appearing before you more or less as a pinch-hitter for Mr. 
Williams who had hoped to appear in behalf of the American News- 
paper Publishers Association for the purpose of recommending the 
enactment of the amendment to the Communications Act as proposed 
in the two measures, H. R. 6968 and H. R. 6977. 

The American Newspaper Publishers Association is a voluntary 
membership corporation organized and existing under the corporation 
laws of the State of New York. Its membership embraces the pub- 
lishers of more than 800 daily and/or Sunday newspapers, the cir- 
culations of which range from less than 5,000 per day to more than 
2 million per day. 

The committee may be interested in knowing that approximately 
one-half of the members of the ANPA publish newspapers with cir- 
culations of less than 25,000 per day and about three-fourths publish 
newspapers with circulations of less than 50,000 per day. 

In the early days of radio and television members of the ANPA 
pioneered both in the broadcasting and television fields. In fact, 
many went into the business when but relatively few others would 
make the venture. Their operations in the main have been notably 
successful from a business point of view. Even more important, they 
have been outstanding in service rendered in the public interest. 

Most of the licenses heretofore granted by the Commission to news- 
paper applicants were granted in what are designated as uncontested 
proceedings. This simply means that there was no other applicant 
for the facilities sought by the newspaper applicant at the time of 
the original grant. 

While the law presumably prohibits the Commission from dis- 
criminating against any applicant, otherwise qualified to hold a 
license, because of the business in which he is engaged, nevertheless 
for a decade and a half the Federal Communications Commission has 
been pursuing a policy of discriminating against applicants which 
are newspaper owned, in whole or in part, or with which persons asso- 
ciated with newspapers are to be found in the applicant group. 

On this point, I want to make it perfectly clear that the Association 
I represent is not interested in the question as to whether a particular 
newspaper wants a radio or television station. Our interest is in 
opposition to the policy of the Commission in setting newspapers 
apart as a class for the purpose of favoring applicants not associated 
with newspapers over applicants which are so associated. We are 
opposed to any policy of any agency of Government designed to dis- 
criminate against newspapers because they are newspapers or to dis- 
criminate against any citizen because he happens to own or be asso- 
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ciated with a newspaper, or to be engaged in any lawful business for 
which the Commission may not particularly care. 

There is no rule or regulation of the Commission which can be cited 
in support of such a policy. There is no provision of law which can 
be cited in its support. But there is no doubt that it exists. 

To illustrate: Back in 1948, the Commission found itself in such a 
mess over television it stayed all applications for construction permits 
for a period of approximately 4 years. It is still in a mess—granting 
permits for the construction of such stations in two different fre- 
quency areas designated VHF and UHF. Inasmuch as practically 
all chain television programs are distributed over VHF channels, 
UHF presents both economic and operating problems that are almost 
insoluble. Licenses of more than 35 UHF stations have been volun- 
tarily surrendered since granted, but, I am informed, none by a 
newspaper owned licensee. 

When the present Chairman of the Commission appeared before 
you he urged you to reject the proposed amendment. He said it was 
unnecessary because the Commission does not have any authority to 
promulgate any rule discriminating against newspapers or to arbi- 
trarily deny an application because of newspaper interest therein. 

I agree it has no such authority under the present act. 

But the record of the Commission shows that through a series of 
decisions in contested cases, especially since the thawing of the 1948 
freeze in 1952, it has followed a policy of discriminating against appli- 
cants owned by or associated with newspapers. 

The Commission, up to January 31, 1956, had entered final orders 
in 12 contested cases in which 1 or more applicants had newspaper 
associations. 

In 10 of these it invoked its so-called diversification policy—I pre- 
fer to call it its discrimination policy—to tip the scales against the 
newspaper applicants. 

In one particular case, its trial examiner found the newspaper appli- 
cant superior in all areas of comparison contested before him. He 
further found that the newspaper applicant had a record of more 
than 30 years of outstanding public service in the broadcast field and 
still further that there was no danger of monopoly if a grant were 
made to the newspaper. 

The applications as originally filed in that case demonstrated that, 
in one comparative area, the newspaper application was vastly su- 
perior to that of its tae in respect to site location, terms of 
coverage, signal strength and quality of service. During the hearing 
the applicant proposing the inferior service petitioned to amend its 
application in these particulars so as to bring it up to the other. This 
petition was erented over the objection of the newspaper applicant, 
with the result that there remained no factor for preference in that 
area. 

Notwithstanding this amendment, the trial examiner recommended 
a grant to the newspaper applicant and the Commission overruled 
him and made the grant to the nonnewspaper applicant solely on the 
base of its policy of preferring an applicant not associated with a 
hewspaper to one that was. 

After the grant had been made, the Commission again demon- 
strated its attitude of discrimination. 
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The successful nonnewspaper applicant petitioned the Commission 
to amend its construction permit so as to relieve it from complying 
with the high standards in respect of site location, terms of coverage, 
signal strength and quality of service it had been forced to meet 
through amendment of its original application for the permit in order 
to avoid a preference for the newspaper applicant in that compara- 
tive area. 

The Commission granted this petition for reduced service without 
notice or hearing. When the unsuccessful newspaper applicant sought 
to be heard thereon, it was arbitrarily informed it had no proper in- 
terest in the matter. 

All of which brings me to this point. I suggest that the measure 
before you be amended by inserting in line 7, after the word “pro- 
cedure,” the words “or any policy.” 

The paragraph as so amended would read : 


The Commission shall not make or promulgate any rule or regulation, of sub- 
stance or procedure, or any policy, the purpose or result of which is to effect a 
discrimination between persons based upon interest in, association with, or own- 
ership of any medium primarily engaged in the gathering and dissemination of 
information and no application for a construction permit or station license, or 
for the renewal, modification, or transfer of such a permit or license, shall be 
denied by the Commission solely because of any such interest, association, or 
ownership. 


Without such an amendment I am afraid your intentions can be 
defeated in the future, just as the law has been evaded, and the com- 
mitments by the Commission to observe the law have been broken, 
in the past. 

Now, what is the policy of discrimination? The Commission’s 
own decisions define it. 

In the recent McClatchy case which I have just referred to, the 
Commission said : 


Finally, we come to the contention which we consider to be determinative in 
this proceeding—diversification of control of the media of mass communication. 
While recognizing that the Commission has in the past preferred nonnewspaper 
applicants over newspaper applicants and newcomers to the field over existing 
licensees, it is the examiner’s view that where monopoly or the threat of monop- 
oly does not exist, such precedents lose force. Further, the examiner found that 
the multiplicity of other mass communication media in the area and the presence 
of 1 other daily newspaper, 4 other AM stations and 2 other FM stations in 
Sacramento, assures that McClatchy’s viewing and listening audience would not 
be solely dependent upon it as a source of public information. From these cir- 
cumstances, the examiner concluded that McClatchy, licensee of multiple radio 
facilities and the owner of large newspaper interests, should prevail over an 
applicant composed, in the majority, of public-spirited businessmen, who, enter- 
ing the broadcast field for the first time, propose an entirely unobjectionable 
operation. We cannot agree with the examiner’s conclusion. 

But where one applicant is free of association with existing media of com- 
munication, and the other is not, the Commission, in the interest of competition 
and consequent diversity, which as we have seen is a part of the public interest, 
may let its judgment be influenced favorably toward the applicant whose situa- 
tion promises to promote diversity. Our decisions have shown that the Commis- 
sion ordinarily will incline toward an applicant not associated with the local 
channels of communication of fact and opinion over an applicant having such 
association. 


In a three-way contested controversy before the Commission in- 
volving the Enterprise Co., the Beaumont Broadcasting Corp., and 
station KTRM-TYV, the Commission said: 


* * * Aside from questions of overlap, the preference due Beaumont Broad- 
casting over KTRM in this matter of diversification and concentration of mass 
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communication media is plainly evident. * * * Tipping the balance in favor 
of Beaumont Broadcasting, then, are Hobby’s newspaper and FM interests in 
Houston. When consideration is given to the relatively small area into which 
the KTRM and Hobby interests are concentrated and to the fact that overlap 
occurs between the existing KPRC-TV and the proposed KTRM-TYV, any re- 
mote doubts as to the superiority due Beaumont Broadcasting are emphatically 
resolved. * *'* 

You will notice that in that quotation there is no mention made of 
the Enterprise Co. 

Now, after the Commission made that grant there was a complete 
shifting of interest between two of the parties, as disclosed by this 
quotation from a decision handed down by the United States Court of 
Appeals for the District of Columbia on December 29 last. 

In the meantime, December 17, 1954, the Commission was advised of an agree- 
ment among Beaumont, KTRM and W. P. Hobby. Enterprise thereupon, De- 
cember 20, 1954, moved for postponement of oral argument to enable it and the 
Commission to consider the effects of this agreement. In support of this mo- 
tion, Enterprise urged that if upon scrutiny the agreement proved material to 
the comparative qualifications of the applicants, it should have time to move 
for a reopening of the record. The motion to postpone was denied and argu- 
ment was held December 21. By petitions dated December 22, 1954, and Jan- 
uary 7, 1955, Enterprise asked the Commission to reopen the record for 
incorporation of the agreement, and, upon its basis, to find such change in Beau- 
mont’s character as to require denial or dismissal of its application and grant 
of that of Enterprise. 

On January 28, 1955, the Commission issued a memorandum opinion and an 
order affirming its August 4 decision. Enterprise’s effort to have the record 
reopened was rejected, the Commission ruling that it was premature to consider 
the “executory” agreement. The Commission thereupon refused to modify its 
finding as to control of media for mass communication. 


Now on page 7 of the pamphlet opinion of the court, the court 
added this statement : 

But we repeat the events in question, though they occurred subsequent to the- 
August order and the petition for reconsideration struck at the very basis 
which had been assigned by the Commission for its decision, and were disclosed 
at a time when the decision was still open for consideration. 

The foregoing quotations from the Commission’s own decisions 
are typical of the many comments it has made in support of its policy 
of diversification, which I again emphasize is nothing more nor less 
than a policy of discrimination against newspaper applicants or ap- 
plicants associated with newspapers—in the various decisions which 
the Commission has handed down adverse to such applicants. 

In the Enterprise case, you will observe that one of the original 
applicants was not associated with a newspaper, and one was par- 
tially controlled by a newspaper and the third was wholly aia by 
a newspaper. After the decision was made in favor of the nonnews- 
paper applicant on the basis of this policy of discrimination, then the 
partially owned applicant and the nonnewspaper applicant got to- 
gether and made a deal which left the newspaper applicant out 
altogether. 

If I may say something which may sound a bit impolite, the exer- 
cise of this policy of discrimination really sets up the ground for 
holding up applicants who really deserve grants. In other words, if 
a newspaper applies and if it has had a record of 35 or 40 years of 
experience as a newspaper and it has had a record of 30 years of 
sound experience in radio, no matter how many awards for public 
service have been made to it, anybody who is financially able to come 
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in and support an application that is engineeringly sound gets the 
grant. That is just obvious. The newspaper has three strikes against 
it if a financially qualified applicant files in opposition. 

Now there was another case down there at the Commission some 
time ago in which a newspaper out in Kansas was partially the owner 
of a radio station. The newspaper had long been outstanding as an 
independent newspaper, and it had never dominated the operations of 
the radio station which were conducted entirely apart from the news- 
paper operations. 

The radio station came in and filed an application for a television 
grant. Another applicant appeared on the scene with no experience 
whatsoever in the field, either in the newspaper field or in the raclio 
field. Again the Commission decided in favor of the newcomer with 
no experience and no background of public service solely on the ground 
of diversification. 

That case went up to our court of appeals which by a 2 to 1 decision 
upheld the Commission’s award, and one of the judges of that court 
just simply said in his dissenting opinion: 

Against this superior and outstanding record we weigh no record at all from 
the Wichita Television. The decision to be reached was, which one of these 
applicants knows more about the community’s need, and which applicant is 
most likely to be responsive to the community’s needs, and which applicant can 
be relied upon to a greater extent to carry out its television commitments. We 
had KFH’s splendid record before us and we had nothing from Wichita Televi- 
sion but promises. 

Some years ago, our Supreme Court said that the Communications 
Act recognizes the field of broadcasting is one of free competition. 

Yet it has ceased to be that. Except in rare instances, the only way 
in which a newspaper today can obtain a construction permit for TV 
facilities on a VHF channel either is through an uncontested proceed- 
ing—and that is unheard of for a VHF channel at this time—or 
through a merger of applications by opposing applicants so as to make 
possible an uncontested grant. 

Newspaper ownership of or soverseey association with an appli- 
cant constitutes an almost irrebuttable presumption of comparative 
disqualification under present Commission policy. 

Now, there is no sound basis for that policy. There is not and there 
cannot be any such thing as a monopoly of mass media communica- 
tions in this country of ours. I will tell you why. : 

Engaged in the business of gathering and disseminating informa- 
tion are more than 1,500 daily newspapers, more than 500 Sunday 
newspapers, 3 great news press associations with offices and corre- 
spondents located not only in every important city and community 
throughout the United States but the entire world, numerous picture 
and feature services, thousands of weekly and semiweekly newspapers 
and several thousand weekly, monthly, and quarterly periodicals. All 
told, there are approximately 25,000 publications regularly printed 
and distributed in this country. They represent in their editorial 
columns all sorts of opinion. They represent a variety of ownership 
that is as American as the American scene itself. In relation to the 
whole, no one man, no group of men controls any great number of 
these publications. 

There is not a single locality in the United States today which can- 
not choose and readily choose between various media if it so desires. 


76974—56 22 
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This is easily demonstrated when one stops to consider that with our 
present rapid means of transportation a newspaper published in New 
York this morning can be found on the luncheon table or at the latest, 
on the office desk in any of our great Pacific or Gulf Coast cities on the 
same day. A newspaper published in New York this morning can be 
read at breakfast in Washington. So.can the newspapers published in 
Philadelphia, Wilmington, Baltimore, and Richmond. I could con- 
tinue with such illustrations ad infinitum. 

Now, what do we have in radio stations and television stations? 
Notwithstanding the fact that today one great segment of television 
channels is practically useless, and I refer to the UHF channels, 
nevertheless with few exceptions every citizen in this country owning 
a VHF television receiver can have his choice between a number of 
VHF channels for television programs. 

Similarly, if one looks at television or listens to radio, he can get 
every shade of opinion where opinion is expressed. He can get every 
type of news reported where news is reported objectively. All he 
needs to do to get what he wants is to turn his dial. 

There is not, there cannot be any monopoly of the dissemination of 
information or opinion in the United States. This has been demon- 
strated in the Sacramento and the Wichita and other cases where the 
Commission has invoked its policy of discrimination in order to deny 
the newspaper applicant. 

The time has come when, if an end is to be put to this policy, it must 
be done by the Congress. 

Mr. Harris. Thank you very much, Mr. Hanson. 

I observe that the chairman of our committee is here with us this 
morning. I recall that I had quite an active part along with other 
members of the committee in dealing with amendments in 1951 in a 
bill which was referred to as the McFarland bill. Mr. Priest, our 
chairman, offered an amendment to that bill which was adopted by 
this committee and which passed the House. That amendment in- 
cluded the language or the substance of the language which you have 
here in this bill regarding discrimination against newspaper appli- 
cants. 

Since Mr. Priest was one of the original sponsors of this amend- 
ment and since he is with us in our committee this morning, I thought 
maybe he might have a question to ask of you. 

Chairman Priest. Thank you very much, Mr. Chairman. I did 
not come to the subcommittee meeting for the purpose of asking any 
or many questions, but I shall ask one question since you have so 
generously recognized me at this time. 

Mr. Hanson, you suggested, I believe, an amendment on line 7 of 
page 1 of the pending bill. 

Mr. Hanson, Yes, sir. I did. 

Chairman Priest. As I understood the amendment you suggested, 
you would place after the word “procedure,” language with reference 
to the adoption of any “policy.” 

Mr. Hanson. That is right. 

Chairman Priest. My question is this: Is it your opinion that the 
Federal Communications Commission presently is following a rigid 
policy on this particular question, and that they have in effect adopted 
a policy adverse to the position of newspaper applicants? 
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Mr. Hanson. I think that there is no question about it. Through 
their decisions they have adopted such a policy. While they admit 
that they have no authority under law to promulgate a rule, never- 
theless, they can get around the rule and the lack of authority on 
that by deciding cases under a policy which they frankly announce to 
be their policy as they have done in the McClatchy and other cases, 
and briefly stated, it is to give preference to the newcomer to the field 
over one who is experienced or to give preference to the nonnewspaper 
applicant over a newspaper applicant. They write it right into their 
decisions, and there is the policy. 

Chairman Priest. You feel that that constitutes a fixed, definite, 
and somewhat rigid policy. 

Mr. Hanson. It constitutes a fixed and definite and rigid policy, 
and the examiner referred to it in one of the cases I cited as being the 
policy of the Commission. Even so, he said, because there was no 
threat of monopoly, and because of the superior service and the long 
record of service he recommended the grant to the newspaper appli- 
cant and the Commission, in reversing him, simply said that they did 
it on the basis of their policy of diversification which was controlling 
in that particular case. 

Chairman Priest. And it is your opinion that language dealing 
with the question of this policy would be necessary in this egislation 
in order to completely meet this problem ? 

Mr. Hanson. Far be it from me to say that it would completely 
meet it. I hope it would. I think that it is necessary as the best 
effort that I could conceive of to meet the situation at this time, Mr. 
Chairman. 

Chairman Priest. I was just wondering what the legal effect of lan- 
guage with reference to a policy would be. Would such language 
strengthen the act very much in your opinion ? 

Mr. Hanson. I think it would strengthen the act. I think the act 
as it now proposed, or the bill as it is now proposed, shows the inten- 
tion of Congress. But, also, I think that the record of the Commis- 
sion shows its intention to avoid the intention of Congress. I think 
if you have that in there you will take a great stride toward stopping 
the Commission in its proceedings from coming up with a decision 
which it says is determinative because of its own policy of favoring 
nonnewspaper applicants over newspaper applicants. 

Now, the Commission has gone so far out on the end of a limb on 
the policy that I think the inclusion of the words in this bill, if they 
are included, will correct a situation that is very apparent and most 
obvious today. 

Chairman Priest. Thank you very much, Mr. Hanson. 

Thank you, Mr. Chairman, for permitting me to ask a few questions. 

Mr. Harris. We are glad to have you with us this morning. 

Mr. Hate. Mr. Hanson, are you completely untroubled by the pos- 
sible monopolistic consequences of having newspapers run television 
stations and radio stations? 

Mr. Hanson. Well, now, that depends upon your definition of 
“monopoly.” In the first place, the jurisdiction of this Congress over 
television and radio stations is a jurisdiction which goes solely to the 
heart of one question, and that is interstate commerce. Any radio 
station that operates has almost an undefined and unlimited signal 
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area. Now, you can define and limit it within primary or secondary 
service areas, but then when it bounces and hops it will come down 
someplace else. 

There is no way in the world, Mr. Congressman, in which you 
could limit a radio or a television station to, say, one city or one 
county or one State or one particular area because of the variations of 
signal strength and the forces of nature. 

Now, just let vs illustrate. Baltimore is about 40 miles away from 
Washington. Richmond is 113 miles the other way. You have tele- 
vision stations in Baltimore and you have television stations in Wash- 
ington, and you have radio stations in Baltimore and you have radio 
stations in Washington. You have the same in Richmond. You go 
up to Wilmington, which is between Baltimore and Philadelphia, and 
you have television and you have radio stations and you have news- 
papers. You go into Philadelphia which is just about 20 miles away 
from Wilmington or a little more, and you have the same situation. 

Now, the people who live between Baltimore and Washington have 
the choice of Baltimore or Washington radio, Baltimore or Wash- 
ington television. The people who live between Richmond and Wash- 
ington have the same choice. There is more on radio than television 
because they have not gotten the television signals out as far as radio 
yet. But there is no area in the well-populated portions of the 
United States where there could possibly be a monopoly, and when 
you come to the lesser populated areas, then your question of public 
service comes in as to whe can best render this service. If the local 
newspaper has succeeded there and it is doing a good job in bringing 
in information and gathering and disseminating information, it has 


proved that it can do a good job in radio and it has proved that 
through the job that has been done by other newspapers owning radio: 
and television stations. 

I am not advocating that newspapers should be Es in a favored 


place. I am merely saying that there is no possibility of monopoly 
from my point of view or from my analysis of the situation, and 
that newspapers should not go in handcuffed in a hearing and spend 
all of their money merely to be told because of the policy of the Com- 
mission they have not any chance any way. 

Mr. Hate. I think the illustrations which you have given are very 
good to support your argument. But the fact remains that in large 
areas of the country the tendency of the listeners is to tune in on the 
local radio station, or the local TV station. In some instances, at 
least, those are the only stations that he can get very satisfactorily. 
If they are controlled by newspapers, then certainly there is some 
monopolistic tendency. How serious that is you can debate to your 
heart’s content, no doubt. 

Mr. Hanson. We could discuss that problem with different points 
of view, and maybe not come close together, for hours. 

Let me point out one thing. The news that a newspaper gets other 
than that that it gathers locally, comes to it largely through its cor- 
respondents and through the press associations and through the news 
syndicates and through its picture service, all away from home, which 
are available to many newspapers and under our present law are 
practically available to all, today. 

If you have a television station, and you have only one in that 
particular area, there is no local television station or no local news- 
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paper that could afford to support a full-time television station solely 
on local talent. That fact has been demonstrated in the past in radio 
as well as television. So if you are going to get programs over tele- 
vision that the people are going to look at and, incidentally, which 
will make it possible for the station to meet its expenses and its serv- 
ice, those are going to come in on the chains. You have various chain 
services now furnishing television programs, and there again is the 
element of selection which the public today, in most areas of the 
country, has. They have a wide selection, not only of newspapers 
and magazines and other journals of opinion, but of radio and tele- 
vision stations. 

The problem comes on this segment of UHF stations where they do 
not have any broad chain affiliations, and no particular service and 
many receiving sets are not even equipped to receive the programs, 
and those people are really put up against it. 

But I cannot see any threat of monopoly where any one group 
could control the gathering or dissemination of information or opinion 
in any area in this country under our present setup. 

Mr. Hate. Thank you. 

Mr. Douuiver. I am disturbed by this situation that was pointed 
up by Mr. Priest’s inquiry. You alluded to it in your own state- 
ment, that already there is a rule in the law requiring nondiscrimina- 
tion as between applicants. I wonder if this amendment might not 
prove wholly illusory and useless in gaining the end which you seek. 

Mr. Hanson. If there was a better way to gain it, I would be glad 
to have you suggest it. I thought this issue was settled after the 
decision of our court of appeals in the Stahlman case, when the court 
frankly said that the Commission had no power to discriminate against 
newspapers in its proceedings down there and it further said that the 
court doubted that Congress had the power to authorize proceedings 
to give such discrimination, but in view of the fact that the Com- 
mission denied that it had the power, why the court would let it con- 
tinue with its investigation. 

Mr. Harris. When was that case? 

Mr. Hanson. That case was back in the early forties, right after a 
a former Chairman of the Commission started his investigation of 
newspaper ownership of radio stations for the purpose of laying down 
a policy. The facts of the case were that Mr. Stahlman, who had 
been president of the association which I represent here today was 
called to testify, and in order to precipitate the issue as to the legality 
of the Commission’s proceedings, he refused to comply with the 
subpena. The Commission then went to court and his defense was 
that the Commission was without authority to lay down a policy as 
it proposed to do following the results of its investigation under the 
rule that it had issued, or the order it had issued for the investiga- 
tion, and the court held that it had no authority to lay down such a 
rule. 

The Commission has avoided that decision by a series of its deci- 
sions, and it has avoided it by using the so-called ruse of comparative 
proceedings in which it treats diversification of media as one area for 
use in decisions, but then it comes in, because of more or less favorable 
decisions of the court of appeals in recent years, and it has said in the 
McClatchy case that it comes to the contention which it considers to be 
‘determinative, and that is that one applicant had no experience in the 





336 COMMUNICATIONS ACT AMENDMENTS 


field whosoever and the other one had had 30 years of experience in 
the broadcasting field with an outstanding record, and 75 years in the 
newspaper field and there could be no monopoly; and the only basis 
on which the Commission decided it was that one was a newspaper- 
owned applicant and the other was not. 

Mr. Doxuiver. Does it follow from your testimony that you are 
opposed to the Commission using diversification as one of the criteria 
on which they base their decisions ? 

Mr. Hanson. I would not say so. You have had frequent cases 
down where several newspapers were involved such as the Texas 
case, to which I referred, where you had two newspaper interests in- 
volved there. You have had other cases where you haw had news- 
paper interests. 

What I say is that a policy that says that a man who is best fitted 
to do the job cannot do it because he is engaged in a certain type of 
business, is wrong. 

Mr. Doutuiver. Of course, we have had the Commission members 
here before us and if I recollect their testimony correctly, they have 
indignantly denied that they used any such criteria as you suggested 
Just now. 

Mr. Hanson. I find that most law evaders do indignantly deny it. 

Mr. Dotuiver. You think that they have evaded the law ? 

Mr. Hanson. I definitely do. 

Mr. Rogers. Mr. Hanson, is it your point, and do you say, that 
you do not think that the newspapers should be discriminated against ? 

Mr. Hanson. Or favored. 

Mr. Rogers. But is it your thinking that because a group owns and 
operates a newspaper that they are prima facie better able to operate 
a television or tulip station than an applicant who is not engaged 
in that business ? 

Mr. Hanson. No, sir, I would make them prove it in the hearing, 
that they have the ability. 

Mr. Rocers. You do not think the ownership of a news agency cre- 
ates any presumption in their favor to begin with ? 

Mr. Hanson. It creates no presumption in their favor and it should 
create no presumption against them. 

Mr. Rogers. Thank you. 

Mr. Dotitver. You recognize, of course, that where there are sev- 
eral applicants for the same facility, somebody has to lose and some- 
body has to win. There can be, generally speaking, only one success- 
ful applicant. 

Mr. Hanson. That is correct. 

Mr. Dotttver. So that the Commission is necessarily put to the 
point of granting the application in one and denying the others. 

Mr. Hanson. That is right. 

Mr. Dotiiver. Do you have in mind, as a lawyer who has taken a 
great interest in this subject, the criteria that they should use in ar- 
riving at such a decision? Is yours merely a negative position that 
they should not use this one criteria to which you object ? 

Mr. Hanson. The law states that they should decide these cases on 
the basis of the public interest, convenience, and necessity. The courts 
in earlier decisions have stated that it is up to the Commission to find 
which applicant is best qualified to serve the public it seeks to serve: 
So that brings us down to criteria. What is the experience of the 
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applicant in public service, whatever the nature of public service may 

So I proceed from that to what you call the negative idea, and 
I say that we think it is outrageous for the Commission to take the 
position that one who has never had any experience in the field what- 
soever of gathering and disseminating information or providing en- 
tertainment, and that is one of the great features of the television field 
today, is better qualified to serve the public than one who has had an 
outstanding record of similar services over a period of years in other 
or related fields. It would be just about as proper, for instance, for 
me who has never had any banking experience in the world, to go up 
and get on a soap box in front of the Chase National Bank in New 
York and say that I would be better qualified by reason of my lack of 
experience to be president of that bank than John McCloy, who now 
heads it up, with his vast experience. 

That is the issue that the Commission has created by trying to carry 
out the policy which the court of appeals said it had no power to in- 
voke in the Stahlman case, and carry it out through its decisions. 

Mr. DotitvEr. Thank you very much. 

Mr. Rocers. I just wanted to follow up my question of a moment 
ago, Mr. Hanson. If you carry out your last statement to its logical 
conclusion, would you not from this day on bar anyone from getting 
into the business of disseminating information or gathering news or 
into the banking business, unless you were in the news or banking busi- 
ness today? You would not be able to show any experience. Where 
are you going to get the experience to get into this business? 

Mr. Hanson. You have had radio broadcasting here for many years, 
and a majority of the radio stations today are operated outside of 
the newspaper field. You have had broad experience in the enter- 
tainment field by many who are not owners of newspapers or what 
have you. But as I say, when I answered your question it was based 
upon these comparative areas. The thing that we object to is the 
Commision’s policy of stating that in one particular area anyone who 
has had experience in the field or is connected with it is virtually dis- 
qualified in favor of a newcomer. 

Mr. Rogers. I gathered from your statement that the proof of prior 
experience in the gathering and disseminating of news should be the 
determining factor in determining the qualifications. 

Mr. Hanson. Oh, no, not at all. That would be one of them. If 
they proved that they did a pretty bad job, and I think that possibly 
could be done, although some of my clients would object to my saying 
so, there would be no reason for them to grant an application to such 
an applicant. We just do not think that because people are engaged 
in the newspaper business they should be considered as pariahs in the 
United States, or because one is engaged in some other business he 
should be disqualified under a policy of an administrative agency 
where there is no authority in the statute. 

Mr. Rogers. Of course, you are familiar with the fact, Mr. Hanson, 
that many people charge certain newspapers with channeling their 
news into certain thought areas so that it will develop a certain think- 
ing on the part of the populace. They, of course, deny it, and there 
is an argument and a controversy there. 

Do you not think, however, that that is something which should be 
taken into consideration as to the possibility that turning all of the 
news-gathering agencies and dissemination agencies over to one group 
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might tend toward just letting the people hear and see what that. par- 
ticular group wants them to hear and see without the benefit of 
competition ¢ 

Mr. Hanson. That is inconceivable in this country when you con- 
sider, first, that in the publishing field there are 25,000 different ones, 
and as I said earlier, there is no one man and no one group of men that 
controls any appreciable number of those in relation to the whole. It 
is just inconceivable. I think it isa myth. 

Again I want to point out you can pick up any newspaper, 
whether it is a large city newspaper or medium-sized newspaper or a 
small newspaper today, and it will be the one out of a hundred excep- 
tion in which you will not find every shade of editorial opinion ex- 
pressed by the special correspondents or the columnists or the con- 
tributors to the newspapers. Any one of them, that would be true. 
You can go down to Richmond, Va., which is right now mixed up in 
another controversy that has nothing to do with this, and you can find 
every shade of opinion in those papers there on the question of segre- 
gation or desegregation, written by the columnists. 

Mr. Rocers. There are some people that say that that shade of opin- 
ion, all of these different shades of opinion are in the newspaper, but 
that where they appear in the newspaper sometimes might control the 
thought. 

Mr. Hanson. I want somebody to show me sometime a biased news 
article that is not signed by some writer. Anyone who signs this ma- 
terial is definitely entitled to express his views if he gets the right to 
use a byline. But I have been connected with the newspaper business 
for more than 50 years, and I have run the gamut from an office boy to 
a Washington correspondent, and now I am down to an attorney for 
them, and I have heard all of these charges about bias in news columns, 
and I have yet to see one of them that could be sustained. 

Mr. Rogers. What I am talking about, Mr. Hanson, is this: Your 
statement does assume that there is such controversy, and there are 
groups of people who do believe that, and they will debate with you 
from now to doomsday that such is the ease. The thing I am thinking 
about is the public service involved and what you are going to run 
into in making a decision in this sort of a situation. 

Mr. Beamer. Will the gentleman yield at that point? I would 
like to say in behalf of both of us who have introduced this legislation 
that the intent of the bill is not to prohibit discrimination: against 
newspapers or not to support newspaper contentions that they should 
be considered, but rather to make it a fact that their experience is 
a factor or one of the factors to decide in their favor. I think that 
is the basis and the intent of this particular legislation; is that right, 
Mr. Hanson ? 

Mr. Hanson. I would think so. 

Mr. Beamer. It is not a matter of whether it is unbiased or a 
factual newspaper. It is the fact that this is one of the contributing 
factors. May I add this, that I have before me a list of the different 
hearings and reports from the FCC on the reasons that they have 
granted or denied channels to certain applicants, and there is quite a 
long list of information there, and reasons that they have granted 
or denied. This is only one of the factors, and we are not arguing 
about all of these other conditions, such as financial responsibility, 
convenience and service to the community and all of those things. We 
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are just trying to clarify this one particular discriminating condition 
which we feel has existed since 1941 or 1942. 

Mr. Rocers. The point I am making is simply this: You have a 
debatable situation. Your statement about news stories that are 
slanted, of course, that depends upon which person is reading the 
news story. Some fellows you know would say one thing, others 
another. 

Mr. Hanson. Or which columnist you read. 

Mr. Rogers. Some fellow might write that John Doe, who was 
recently accused of hog stealing but who was finally acquitted after 
several questionable trials is now loose—it is hard to make the person 
believe that he did not steal the hog. People will argue about that. 

Mr. Hanson. We think the Commission has stolen the hog in tlis 
controversy. 

Mr. Fiynvr. I want to say that I am in substantial accord with 
what you have said in support of your position on these bills, and 
yet I do not know whether these bills would accomplish the purpose 
which was just expressed by our distinguished colleague, Mr. Beamer. 
If I can so determine, I think I would go along with them and support 
them wholeheartedly. 

Yet we have got to take this into consideration, and I want to see 
if you agree with this conclusion that I have reached. Wherever a 
board has discretion in deciding between two or more applicants, they 
are going to construe acts of Congress and previous regulations of 
their own promulgations in such a way as they want to, to let them 
exercise all of the discretion they want to exercise. It seems to me 
that the answer to what you want, and the authors of these two bills 
want is personnel on these various boards who will exercise discretion 
in a manner that will be free of unfair discrimination. 

Mr. Hanson. You are almost asking for the perfect man when you 
ask for that kind of a personnel. No; I think this: When the McFar- 
land bill, which Mr. Priest was interested in, was before Congress, 
the Commission came up here and promised to behave itself on this 
subject of discrimination to avoid the enactment of that bill. It was 
able, through those promises, to stop the passage. Its record since 
then has been worse than it was before, and I think that the enactment 
of this legislation would have not only a very strong warning effect on 
the Commission that something else might happen if it does not behave 
on this issue of discriminating between citizens, and something else 
might well happen in the courts and if not there, then in Congress. 

Mr. Fiynrt. On the other hand, it is impossible to determine with 
mathematical certainty which of two or more opposing applicants is 
best qualified for the franchise that is about to be awarded. It then, 
of course, becomes quite difficult also in the event of appeal to a judi- 
cial tribunal for that court to overturn the decision of the discretionary 
body if there is any substantial evidence whatsoever to support the 
finding they have made. 

Mr. Hanson. I would not advocate, in answer to your question, any 
effort by the committee or the Congress to interfere with the proper 
exercise of discretion by any administrative agency. We think that 
these measures are aimed at an arbitrary and capricious abuse of dis- 
cretion that is not authorized by the statute and it is contrary to the 
statements of the Commission to the Congress of the United States 
when the matter has been up for consideration before. 
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I have had enough experience with administrative agencies to realize 
that Congress on several occasions has had to call a halt to their abuse 
of discretion. For instance, in one act it used to be that the decision 
of the board could not be overturned by a court if it was supported by 
any evidence, and not a preponderance of evidence. Because of the 
abuse of that, the law subsequently was changed to say that it had to 
be supported by the evidence, which means the preponderance of the 
evidence. 

I do not think that the Congress should aim at trying to control the 
discretion of an agency, but I think that it should, where it finds that 
the discretion has been abused and there is a proper method of putting 
a stop to that short of abolishing the agency, put a stop to it by legisla- 
tion. 

Mr. Fiyntr. Then we are again in accord this time, that we want 
these boards to continue to have their discretion. 

Mr. Hanson. That is right. 

_Mr. Fiynt. But the Congress must check any abuse of that discre- 
tion. 

Mr. Hanson. That is correct. 

Mr. Fiynt. And we want to change these hearings to hearings that 
will be determined by the evidence as it appears rather than making 
it like a box of Cracker Jack with a prize in every package in every 
decision that they make. 

Mr. Beamer. Would the gentleman yield at that point? I would 
also include the fact that they should follow the intent of the Congress 
and if they do not follow the intent of the Congress we will write it 
out in black and white for them. 

Mr. Friynt. I agree with that absolutely, and also this: In too 
many instances, as you have stated in words a little bit different 
from these I am about to use, these administrative boards, agencies, 
and Commissions were established in the first instance as arms of the 
Congress of the United States, and yet in the instances to which you 
have referred and in countless hundreds and perhaps thousands of 
others they have completely flown into the very teeth of the acts 
which created them and defined their responsibilities and their 
authority and their powers. 

Mr. Hanson. That is what makes business for us lawyers. 

Mr. Rocers. I have just one other question about this. Do you 
have any fear or have you thought anything about the possibility 
of a situation of this kind where the entire mediums were owned by 
one man or one group of men and it could create a lack of competi- 
tion to the extent that the rates might be affected or controlled to 
the extent that the public migh be injured ? 

Mr. Hanson. Well, I think that that is a remote possibility, but 
I do not think it is practical today, because again you are talking 
about the rates offered. In most areas of the United States, if the 
radio rates got too high or the television rates got too high, the 
advertisers could not afford to pay them, and would not, for the 
benefit they got. The same thing is true with newspapers. You 
can kill any kind of a publication in no time flat if you charge more 
than it is worth to the fellow who pays for it. 

Mr. Rocers. I will admit that, Mr. Hanson; but now let us be 
realistic about this situation, because I know of some instances. It 
is very true that you can get to the point of diminishing returns in 
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any of your charges. But when you are up against competition 
such as a local merchant is up against in competition with a nation- 
ally owned organization, sometimes it is the local independent mer- 
chant that goes out of business simply because he cannot afford to 
advertise and because he cannot afford to advertise on both radio and 
the newspaper. There are instances in this country where that has 
been done, and where cheaper rates were given for newspaper adver- 
tising if the man would aivaiies on the radio and newspaper, and 
vice versa. 

Mr. Hanson. I think the Commission has a policy against that. 

Mr. Rogers. What I am talking about is what actually happened. 

Mr. Hanson. I think it has enforced that policy wherever it has 
been called to its attention. I may be wrong. 

Mr. Rocers. Well, in some situations that I have in mind the radio 
station was finally separated from the newspaper, but it was not 
until after a fight. My fear and the thing I want to know is this: 
Would there be some sort of safeguard against that sort of situation ? 

Mr. Hanson. If there has been an instance such as you mention 
here, it has been a rather exceptional instance, and that has nothing 
to do with the matter that is before the committee today and could 


properly be taken care of if it arose through any abuse of combina- 
tion or joint rates or abuse of monopoly power or anything else when 
that situation arose. I just do not like to shoot at the strawman 
‘that is not here. 

Mr. Rogers. But I think he is here and he is not a strawman. I 
think he is very realistic. If you open the door to a possibility, you do 
not haveastrawman. You have something that is very real. 


Mr. Hanson. You may be quite correct in that, but I would rather 
see what I am shooting at than shoot in the dark. 

As I say, one reason that your rates are so high is because your 
costs have goneup. Newsprint which 20 years ago could be bought for 
under $50 a ton now costs in some markets more than $200. Every 
item of expense that goes into the production of a newspaper has 
gone up, and yet these rates have not gone up proportionately. The 
same is true of radio. If you buy the equipment the same is true of 
television. If you start a television station you have to pay far more 
today. 

Mr. Rogers. I am not debating that. That is something that I 
‘do not think we have before us. Surely we know that the costs of 
these things have all gone up. The point I am making is simply 
this: You take a small man who is operating on a shoestring, a margi- 
nal businessman, and if he runs up against a situation of this kind he 
can be put completely out of business and there is not very much 
he can do about it . 

Now, we can talk about the fact that he can come to the Commis- 
sion and he can file a lawsuit and he can do this, but you know as well 
as I do that lawyers cost money, or at least I used to charge fees 
for that. I do not like to work for my health, and I did not. Some 
of those fellows cannot pay fees. That is the reason that we are in- 
terested in this thing and the reason we have got to have some sort 
of check on it. 

Mr. Hanson. The Commission has authority under the broad pro- 
visions of the act to administer with sound discretion. What I say 
is that it has abused its discretion. If it comes up to the very thing 
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that you are talking about now, monopoly, that injures the community, 
the Donamalinitgs can find that as a factor for denying an applica- 
tion for a license by whomsoever it is presented. 

Mr. Rocrers. For denying the license in the first instance. 

Mr. Hanson. That is right, or revoking it. 

Mr. Rocers. I do not know about that. That is one thing that is 
important. Even if the Commission has no power to revoke, the 
chances are that there would be several people that would be caught 
in this maelstrom and wiped out of business and they do not have 
the money or the time or the thought of going further with it. It 
costs too much. 

Mr. Hanson. That may be correct. 

Mr. Roecers. That is all. 

Mr. Beamer. Mr. Chairman, I appreciate the opportunity of ap- 
pearing with your subcommittee. I am not a member of this oat 
committee, but I appreciate the opportunity of coming before it be- 
cause the chairman of the subcommittee has joined me in presenting 
this legislation to the committee and to the Congress, we. hope. 

I want to make a statement, if I may, Mr. Hanson, and for your 
comment. Since the time is so late, we will have to make it short. 

I would like to refer particularly to one point—I think you men- 
tioned it briefly—the fact that the intent of the Congress was quite 
clear back in the discussion of the McFarland bill. In fact, that bill 
came before this committee when I first became a member of it. As I 
remember, when the conference committee between the House and the 
Senate appeared, they removed this particular feature which we are 
discussing in this law because the Commission had promised the con- 
ference committee and the Congress that they would not discriminate 
against newspapers or any other agency engaged in gathering or dis- 
semination of news. In 10 out of 12 cases, they have very definitely 
proven that they are discriminating, and that is the reason, is it not, 
for this legislation? It is trying to redefine the intent of the Congress. 
And may I add this: In the previous testimony which I was privileged 
to give before this committee when I was sitting in the chair you now 
occupy, I pointed out some of the statements made on the floor of the 
House, in the committee and in the hearings, that we feel very 
definitely brings out the intent of the Congress. If the Commission 
has not followed that intent, do you feel that it is necessary that we 
spell it out, that it will be there for them to follow ? 

Mr. Hanson. Well, Mr. Congressman, I do not think that the Con- 
gress did express its intent in respect of the McFarland bill, because 
it did not enact the bill into law. There are many measures that will 
pass one House or the other, but until they are finalized into law they 
cannot be taken as expressing an intent of Congress. They are not 
the law of the land. My comment on the McFarland legislation was 
this: It was obvious to everybody that it was going to become law until 
the Commission came up here and said, “We will behave if you do not 
slap us down with that.” 

They have not kept their promise. 

Mr. Beamer. May I follow that with one other observation and a 
question combined: Following that particular time, has it not been 
rather apparent these last several years then that they have been using 
precedent upon precedent in order to establish a practice or a policy ? 

Mr. Hanson. They have rendered so many decisions on this diversi- 
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fication question and they have so frankly stated that newspaper 
ownership tips the scales against the applicant connected with a news- 
paper that it is almost unheard of today to expect that a newspaper 
could get to first base in a contested proceeding down there at the 
Commission. 

Mr. Beamer. I want to compliment you on the statement. I am 
not an attorney, and sometimes I wish I had been because you have 
presented this in such a logical manner, I am looking at it from the 
consumer point of view and one of those who is concerned with free 
enterprise and competition as we should have it. If we are going to 
make it impossible by legislation, or by regulation or policy ‘of some 
Commission to keep any segment of the economy out of competition, I 
am wondering how we are going to have competition. 

Mr. Hanson. Well, you w ill not have it, if any agency can come up 
and just say, in the absence of law, “We do not think that person 
sald be engaged in this business.” 

Mr. Beamer. Is there not a confusion in these terms, that diversifica- 
tion of media which the Commission has been using and the fear that 
some people have expressed on monopoly ? 

Mr. Hanson. Well, of course the diversification of media is just 
something that they have picked up after they were slapped down 
by the court of appeals i in the Stahlman case to give them an excuse for 
evading that decision and from that they have ¢ gone on and proceeded 
to where today on the matter of diversification they are just discrimi- 
nating. 

Mr. Beamer. I have taken an interest in this, Mr. Hanson, because 
I have a point in my own State of Indiana. Some large cities and 
some small cities exist where this particular policy has permeated 
down to a point, and in one instance they even refused to appeal be- 

cause they said the cards were stacked against them. That was one 
of the Fort Wayne cases. They thought what was the use of appeal- 
ing when they have been discriminated against, as they have put it. 
Another Indiana case is pending, and I can frankly tell you it was 
ziven to a concern that has no experience in the gathering and dis- 
semination of news and it has no experience of any kind. They had 
other qualifications but a newspaper was denied it. I can go down to 
Evansville where it was denied to a radio station that needed it and 
that did have an excellent reputation. We can multiply other in- 
stances besides the cases to which you referred. I just wanted to make 
that statement, Mr. Chairman, because I feel that the statement should 
he made in order to explain why we have presented this legislation. 
It is a simple little thing and I think as the gentleman from Georgia, 
Mr. Flynt, has indicated, it is getting time that we had better tell 
the people who makes the laws. Is it the Congress who represents 
the oer or is it some executive or Federal agency ? 
LyNnT. Or some court? 

Mr. Rocers. You are going to make a lot of these agencies mad 
if you do that. They think that they make the laws. 

Mr. Beamer. I have some other bills to try to reduce that. thing. 
I think Mr. Hangon probably indicated that, after all, the people 
want to rule this country and we do not want to set up too much of a 
bureaucracy. I wonder if we are not getting down to the meat of 
the problem when we can chip a little of that authority which they 
have assumed unto themselves which we have not even given to them 








344 COMMUNICATIONS ACT AMENDMENTS 


as representatives of the people. That is all, Mr. Chairman. I am 
expressing the philosophy that is behind this proposal. 

Mr. Harris. I was informed that you had to leave, Mr. Hanson, to 
go to New York this afternoon. 

Mr. Hanson. That plan has been changed by another obligation, 
so I do not get away until tomorrow. 

I thank you for your courtesy in hearing me. 

Mr. Harris. We are glad to have you. I wanted to ask you just 
2 or 3 very brief questions. In the first place, I also want to make it 
denfinite and clear, as Mr. Rogers brought up a moment ago, and as 
has been explained by Mr. Beamer, that the intent behind a proposal of 
this kind is not to give preference to newspapers or not to give prefer- 
ence to any applicant but to prohibit any discrimination against any 
applicant. Is that your understanding? 

Mr. Hanson. It is not only my understanding but, sir, I would not 
be here advocating a preference for newspapers or anybody else. I 
do not believe in a preference or a discriminator preference. 

Mr. Harris. Now, the bills refer on page 2, line 1, to— 
any medium primarily engaged in the gathering and dissemination of in- 
formation. 

Do you think that the reference also should be made to the dissemina- 
tion of advertising ? 

Mr. Hanson. I do not see why, because advertising is one of the 
most important forms of information that we have in the country to- 
day. When you are dealing with a newspaper specifically, its busi- 
ness is the gathering and disseminating of information, and the infor- 
mation falls into three general classes. It is news, editorial comment, 
and advertising. The only difference between news and advertising 
is that advertising is information about the goods, services, or ideas 
of one who is willing to pay to have it disseminated. 

Mr. Harris. Then the dissemination of advertising is another factor 
that should be taken into consideration in your judgment. 

Mr. Hanson. Just as the dissemination of news or the dissemina- 
tion of editorial comment or comic strips or anything else. 

Mr. Harris. If in a community a local merchant wants to advertise, 
he, of course, could choose between newspaper advertising, or radio 
or television. 

Mr. Hanson. Or handbills, or shoppers or direct mail, or what we 
call junk mail in the newspaper business. 

Mr. Harrts. He could get out on the street and get him a soapbox, 
too; could he not? 

Mr. Hanson. Surely, he has many mediums. 

Mr. Harris. If a newspaper and a broadcaster do not compete with 
each other, and the ‘istchaut has to pay more for his advertising be- 
cause we must assume that competition between them will keep the 
price of advertising down 

Mr. Hanson. I have not had enough experience to give you an 
answer to that, but I would always assume that competition, if it is 
live competition, will tend to reduce prices in an field. Frequently 
it will reduce them below the point of return and s@mebody goes out. 
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Mr. Harris. Now, I have a statement that has been sent to me by 
Senator John F. Kennedy, which I will put in the record in a moment. 
It is on this particular subject, and includes this statement : 


* * * the most effective way of insuring that such a policy [of nondiscrimina- 
tion] is followed is to prohibit the Commission from effecting a discrimination 
between applicants for a broadcast station by including as a factor in reaching 
its decision a preference to the applicant with no or fewer associations with or 
ownership interests in media of mass communications. 


I think that gets back to what Mr. Flynt and some others were re- 
ferring to a moment ago. You can say it by law but how can you 
prevent the individual who is going to determine these things from 
arriving at a conclusion in his own mind after hearing all of the in- 
formation that would result in the same thing? 

Mr. Hanson. I do not think that you can in the case where the bal- 
ance of the scales is so delicate that it is just the impression of the 
examiner or the impression of the majority of the Commission at one 
time. But that balance has not been so delicate in many of the cases 


1 have discussed, on the basic theory of what is best in the public 
interest. 


Mr. Harris. Thank you very much, Mr. Hanson. We are very 
glad to have had your testimony this morning. 

As this point I should like to include in the record a letter from 
Senator Kennedy of Massachusetts, together with a suggested amend- 
ment to the bill, and a statement to accompany it. 

(The documents referred to are as follows :) 


UNITED States SENATE, 


Washington, D. C., April 11, 1956. 
Hon. OREN Harris, 


House of Representatives, 
Washington, D.C. 


DearR OREN: Enclosed is a memorandum commenting on the problem of 
“diversification” in the awarding of television channels and a copy of suggested 
legislation. You will recall that I mentioned this material to you earlier. 

I have not had an opportunity to study the material, but I would appreciate 
it if you would give this your consideration and I would very much like to know 
your reaction to it. 

Sincerely yours, 


JOHN F. KENNEDY, 


The newspaper amendment (H. R. 6986) to the Communications Act of 1934 
would prohibit the Commission from adopting any “rule or regulation of sub- 
stance or procedure” which would effect a discrimination against a newspaper 
applicant for broadcast facilities. The proposed amendment contains the exact 
language of a bill which was first introduced in the House about 10 years ago. 
This bill was adopted by the House in the 82d Congress as section 7 (c) of the 
so-called McFarland Amendments to the Communieations Act. It was elim- 
inated from the McFarland bill by the conference committee because the Com- 
mission assured the Congress that it did not have the power to effect any dis- 
crimination against newspapers and that, as a matter of licensing policy, it 
would not discriminate against newspaper applicants in the future. 

During the hearings on the pending newspaper amendment, the Chairman and 
the General Counsel of the Commission, both testified in opposition to the bill. 
They both stated that the Commission does not believe that it discriminates 
against newspaper applicants, that the bill is ambiguous, and suggested, in 
effect, that, if Congress believes the Commission discriminates against news- 
paper applicants, the bill should spell out precisely how it is intended to change 
the Commission’s present licensing policy. 

Fortunately, the legislative history of the newspaper amendment reveals 
clearly what the House intended to accomplish by its adoption. Congressman 
Harris, one of the managers of the bill, expiained the reason and purpose of the 
amendment, on the floor of the House, as follows: 
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“During the hearings on 8S. 658 held in August 1950 and April 1951 by the 
House Committee on Interstate and Foreign Commerce, and in executive con- 
sideration of the bill, the subject of the Federal communications policy with 
respect to newspaper applicants was discussed by witnesses and members of the 
committee. Fear was expressed that the Commission might at some future date 
attempt to adopt a blanket rule or follow a blanket policy of denying applications 
for radio or television station licenses solely because the applicant is engaged in 
the gathering and dissemination of information. This apprehension was 
strengthened by a statement of the Commission’s policy vis-a-vis newspaper appli- 
cants contained in a dissenting opinion of the then Chairman—in which he was 
joined by Commissioner Webster—in the case of the application of Hearst Radio, 
Inc.—WBAL—and Public Service Radio Corp. which was decided on June 18, 
1951. Chairman Coy’s statement read as follows: 

“*The Commission is committed to the principle that unless there are over- 
riding considerations, preference should be given to a nonnewspaper, non-multiple- 
owner applicant as against an applicant which publishes a newspaper or has other 
broadcast stations in order to encourage the greater diversification of control of 
the media of mass information. This principle, unlike that of integrated and 
local ownership, is not grounded on the fact that there is any basis for assuming 
that one applicant is more likely to carry out its program proposals than the 
other, but is a reflection of the congressional policy expressed by the Communi- 
eations Act, and that the public interest is best served by having as wide an 
ownership as possible of the media of mass communications.’ 

“The majority of the Commission failed to go along with the views expressed 
by the then Chairman Coy and Commissioner Webster. It had the following to 
say with respect to newspaper applications: 

‘Newspaper ownership does not automatically disqualify an applicant. It is 
a factor which is considered, but only in relation with the other aspects of com- 
parative determination and as it bears upon the final decision of whether a grant 
to the applicant in question is in the public interest. The record does not show 
that the common control of WBAL and the Baltimore newspaper, has been em- 
ployed adversely to the interests of the listening public, and an inference can 
reasonably be drawn that these conditions which have previously obtained will 
continue.’ 

“The views held by the Commission majority with respect to the interpretation 
of the Communications Act in connection with newspaper applications for radio 
and television licenses accurately reflect the views on this subject held by the 
House Committee on Interstate and Foreign Commerce. However, because a 
substantially different exposition of the Commission’s policy with respect to news- 
papers was made by the then Chairman Coy and by Commissioner Webster, and 
because it was claimed that this exposition of the Commission’s policy reflected 
congressional policy expressed in the Communications Act, the House committee 
felt it desirable to include in 8. 658 the so-called newspaper amendment. It is 
the purpose of this amendment to make it clear beyond any reasonable doubt that 
the Communications Act does not authorize adoption by the Commission of any 
blanket rule or any arbitrary policy with respect to the granting of radio or 
television stations to newspapers.” 

There is no question but that the Commission in acting upon competing tele- 
vision applications has adopted a “blanket rule” and “arbitrary policy” of dis- 
criminating against newspaper applicants. This discrimination results from a 
policy which the Commission describes as encouraging the diversification of the 
media of mass communications”. It is precisely the policy which former Chair- 
man of the Commission Wayne Coy expressed as the Commision’s policy in his 
dissenting opinion in the WBAL case. It is precisely the policy which was in- 
tended to be repudiated by the adoption of section 7 (c) of the McFarland bill. 
The policy has been consistently applied by the Commission, not only to discrimi- 
nate against newspaper applicants, but also to discriminate against an applicant 
associated with any other medium of mass communication, such as a radio station, 
television station or moving picture theater. 

The Commission’s diversification policy is expressed in terms of awarding a 
preference in a comparative hearing to the applicant which has no or fewer 
present interests in other media of mass communications. It is obvious that in a 
contest between a newspaper and a nonnewspaper applicant, a discrimination 
against the newspaper applicant results just as much from awarding a preference 
to the nonnewspaper applicant because it is not connected with any newspaper 
as would result from penalizing the newspaper applicant because it is con- 
nected with a newspaper. 
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There can be no criticism of a Commission licensing policy which would deny 
a newspaper applicant where a grant would bring about a condition inconsistent 
with the policy of the antitrust laws. The vice of the Commission’s diversifica- 
tion policy is that it is applied where a grant to the newspaper applicant would 
concededly be entirely consistent with the spirit and letter of the antitrust laws. 
It is difticult to conceive how the Commission could more effectively discriminate 
against an applicant which is connected with a newspaper or an existing radio 
station than by awarding a preference to a competing applicant because it does 
not have such a connection. The Commission has never supplied any basis in fact 
or in experience for its assumption that the public interest is served by awarding 
a preference to the applicant which has no or fewer present communications 
interests. As a matter of fact, this drastic governmental restriction on expan- 
sion in the media field, when applied to a newspaper, raises a serious constitu- 
tional question. There is no sound public policy which requires the Commission 
to reduce a newspaper owner to the status of an inferior applicant, or which 
requires it to penalize a radio station owner for his foresight in pioneering in 
the broadcasting industry. Moreover, the policy is wholly unrealistic because 
once the applicant with no other communications interests receives a grant, 
there is nothing to prevent him from selling his television station to a newspaper 
or radio station Owner, or to prevent him from starting or buying a newspaper 
or buying one or more existing radio stations. 

The inequity and inherently discriminatory nature of the Commission's diver- 
sification policy is apparent when it is realized that under it an applicant 
which has had a long and distinguished record of serving a community in the 
newspaper or radio field is for that reason alone under a comparative disad- 
vantage when competing with an applicant with no such connection. The Com- 
mission pays lipservice to the criteria of past broadcast record and previous: 
broadcasting experience but preferences awarded on such factors to newspaper 
applicants are nullified by the application of the diversification criteria. 

In every case where the diversification policy is applied the newspaper or 
multiple-station owner is always the loser on this issue. In other words, when- 
ever the diversification policy is applied, it amounts to an irrebuttable presump- 
tion that the public interest would be adversely affected by granting the news- 
paper (or radio station) applicant in preference to the nonnewspaper (or non- 
radio station) applicant, and to an equally irrebuttable presumption that the 
public interest would be better served by a grant to the applicant which has 
no association with any existing media of communications. Thus, even in those 
comparative television cases where the Commission has granted a newspaper 
applicant (Tampa Tribune, Biscayne Bay (Miami), Knoxville, Tenn.), the 
Commission awarded a preference to one or more of the losing applicants on the 
diversification factor. In short, the newspaper applicant always loses on the 
diversification factor. Therefore, the newspaper applicant starts out with one 
strike against him in any comparative case involving a nonnewspaper applicant. 
If the applicant owns a newspaper and radio station it starts with two strikes. 
This stigma has nothing to do with the number of other nswspapers in the area, 
the number of other radio stations or other mass communications media in 
the area; it has nothing to do with the location of the newspaper or the radio 
station with which the newspaper or radio station is connected. The policy is 
applied mechanically. The applicant with the most interests in existing media 
loses on this comparative factor; the applicant with no or fewer interests wins. 

The Commission has never supplied a logical nexus between the tabulatiom 
of the interests of competing applicants in communications media and their 
respective qualifications as applicants, nor the bearing of such tabulation on the 
merits of their respective proposals. Moreover, there has never been a case im 
which the Commission has determined on the basis of evidence adduced in a 
comparative hearing how or why the public was likely to be harmed if the 
successful applicant had ownership interests in newspapers or radio stations, or 
precisely how and why the public would be benefited by the fact that the successful 
applicant has no other connections with any communications medium. The 
diversification policy is used by the Commission as a convenient device to select 
the successful applicant in a comparative hearing on the basis of the identity 
of the applicants rather than the merits of the applicants’ proposals and their 
respective abilities to effectuate their proposals. The criterion of diversification: 
as it is applied by the Commission has no place in the Commission’s decisional 
process because mere association with or lack of association with existing media 
of communications has never been shown to have any rational or logical con- 
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nection with or bearing upon an applicant’s ability or lack of ability to operate 
a television station in the public interest. This is the necessary and inevitable 
conclusion which follows from the fact that the Commission has granted radio 
and television stations in hundreds of uncontested cases to newspaper or 
multiple-station owners, permits assignment and transfers to such persons, and 
regularly renews their licenses. The Commission has never suggested that owner- 
ship of or connection with other communications media is a factor to be considered 
in such cases. 

If the Commission’s diversification policy is unsound and unfair to applicants 
identified with a medium of mass communications, then in every case where a 
preference is awarded on the basis of the “diversification factor,” the Commis- 
sion’s ultimate decision must necessarily be unfair. In attacking the Commis- 
sion’s diversification policy one is not seeking to dictate how the Commission 
should decide comparative television cases in which newspapers or radio stations 
are applicants. All one is objecting to is the employment of a comparative 
criterion which is unsound and unfair to a certain class of applicants, and there- 
fore leads to an unfair and inequitable result whenever it is used by the 
Commission. 

If the licensing policy which Congress desires the Commission to follow in 
acting upon competitive broadcast applications is one which does not discriminate 
against an applicant merely because it is engaged in the newspaper business or 
merely because it is the owner of a radio station, the most effective way of 
insuring that such a policy is followed is to prohibit the Commission from effecting 
a discrimination between applicants for a broadcast station by including as a 
factor in reaching its decision a preference to the applicant with no or fewer 
associations with or ownership interests in media of mass communications. 
This would require the Commission to apply the same policy with respect to 
the effect of association with other media in comparative broadcast proceedings 
as the Commission has consistently applied in noncomparative cases involving a 
newspaper or multiple-station owner. At the same time, the amendment should 
make it clear that it would not preclude the Commission from denying a news- 
paper applicant where a grant would result in a condition in the mass media field 
which is inconsistent with the antitrust laws. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 308 of the Communications Act 
of 1934 is amended by adding at the end thereof the following new subsection: 

“(d) In acting upon mutually exclusive applications, the Commission shall 
not effect a discrimination between applicants by including, as a factor in 
reaching its decision, a preference to the applicant with no or fewer associations 
with or ownership interests in media of mass communications, nor shall any 
application for a construction permit or station license, or for the renewal, 
modification, or transfer of such permit be denied by the Commission on any 
consideration of the applicant’s association with or ownership interest in other 
classes of broadcast stations or other media of mass communications: Provided, 
however, That the foregoing shall not restrict in any way the applicability of 
section 313 nor the power of the Commission to limit, according to law, associa- 
tions with, or ownership interests in broadcast stations where such association 
or ownership would tend, contrary to the public interest, to result in violations 
of the laws of the United States made applicable by section 313.” 


Mr. Harris. Mr. Henley, we have to adjourn in a few minutes, but 
do you have anything on behalf of the Commission that you wanted 
to say for the record ? 


STATEMENT OF J. SMITH HENLEY, ACTING GENERAL COUNSEL 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


Mr. Henry. We have no prepared statements on any of these bills. 
We brought a number of staff people we thought would be qualified 
to discuss all of the bills or the various bills with the committee. We 
want to be heard at the committee’s convenience. It is late, and if the 
committee prefers to adjourn until another day or call us back later, 
we would be happy to meet with the committee’s wishes in that respect. 
Mr. Harris. I think you will probably have to do that. because this 
particular item here and the one with reference to political broad- 
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casts are two subjects that obviously require some discussion. I hoped 
that we could conclude hearings on these matters this morning, be- 
cause we do not want to be rehashing the same thing over and over. 
There are several witnesses yet to be heard. 

Is Mr. Salant of the Columbia Broadcasting here? 


STATEMENT OF RICHARD S. SALANT, VICE PRESIDENT OF THE 
COLUMBIA BROADCASTING SYSTEM—Resumed 


Mr. Sauant. I can make a statement in 2 minutes and submit my 
prepared statement, if that is convenient to you. 

Mr. Harris. I have a wire from the president of your company in 
which he indicated he wanted to personally appear and testify but he 
wanted to be put off until May sometime when he could be here. We 
advised him that we were going to try to conclude the hearings on 
these bills today so that we could proceed and get the record printed. 
I advised him by wire myself that if we did not conclude today we 
would set another date and notify him and if it was his pleasure to come 
we would be glad to have him. 

We received a wire from Mr. Stanton that you would be here today 
and would testify for the company. 

Now in view of what has happened and the time has about run out 
on us this morning, I wondered if you would not prefer to wait until 
another day is set and either you or Mr. Stanton or whoever you decide 
could come back on that day. 

Mr. Satant. Sir, we have no preference. There is a very heavy 
schedule within the next month also, as you may know, and I am per- 
fectly willing to make a brief statement and submit the prepared 
statement today. 

Mr. Harris. Very well, if that is your desire. 

Mr. Satant. I will submit the prepared statement which I have 
here. 

(The statement referred to follows:) 


FurTHER STATEMENT OF RICHARD 8S. SALANT, VICE PRESIDENT, COLUMBIA 
BROADCASTING SYSTEM, INC. 


Mr. Chairman and members of the subcommittee, my name is Richard S. 
Salant, vice president of Columbia Broadcasting System, Inc. You may recall 
that I appeared before you on February 3, 1956, to testify in support of H. R. 
6810, a bill which would amend section 315 (a) of the Federal Communications 
Act. 

Since my testimony on February 3, there have been a number of developments 
relating to section 315. I am here again today to comment on some of these 
developments and particularly to present the views of CBS concerning two 
new bills, H. R. 10217 and H. R. 10529, which have been introduced since I was 
last here. 

First, however, I should note that apparently the developments since February 
3 seem to indicate that there is rather general agreement that, as I testified, 
section 315 as it now stands has undesirable consequences and frustrates the 
fulfillment of television’s potentialities as part of the free press and in its role 
of informing the people of the political issues and candidates of the day. The 
testimony before this subcommittee subsequent to mine and the introduction 
of H. R. 10217 and H. R. 10529, together with the Commission's support of H. R. 
10217, indicates that there is now rather general agreement that section 315 as 
it stands is, in fact, undesirable and should be amended. With that conclusion, 
of course, CBS agrees... The question now seems to be not whether to retain 
section 315 as it is, but rather how it should be amended. 

We recognize that the problem of how to regulate broadcasts by political 
candidates is delicate and difficult, and that reasonable men can disagree on 
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the exactly correct legislative solutions. With the prenomination period upon 
us, and the political season begun, however, it seems to us imperative promtply 
to take some steps to relieve the situation. Since I was last here, we got some 
reminder of how acute the problems arising out of section 315 really can be. 
We have had requests from one Lar (America First) Day, who campaigns in 
an Uncle Sam suit and who says that he is entitled to equal time to answer 
President Eisenhower because he, too, wants to be the Republican nominee for 
President. The FCC, inecidentally—and fortunately for us—ruled that Daly had 
not established the bona fides of his candidacy, but I am not sure we have heard 
the last of Mr. Daly. We have also had demands for equal time from one Frank 
A. Barnes, of Illinois, about whom we have had no information other than 
that he, along with Senator Kefauver and Governor Stevenson, would like the 
Democratic nomination for President. We have had a demand from the Socialist 
Labor Party announcing that it will hold its convention next month and that 
it is entitled to time for the broadcast of the acceptance speech of its presidential 
nominee equal to whatever time we give to the acceptance speeches of the 
Democratic and Republican presidential nominees. 

So it seems to us even more clear today than it was when I was last here 
that some action must be taken to amend section 315. We think that there should 
be a comprehensive amendment, as we indicated in our support of H. R. 6810. 
But if the time is now too short to wait for the more basic reforms, at least 
some steps toward relief should be taken now. 

H. R. 10217, to some degree, and H. R. 10529, to a greater degreé, do represent 
steps in the right direction. I should like as briefly as possible to analyze what 
these two bills do and what they do not do, and to touch on some of these 
problems which are left open by them. 

H. R. 10217 is a quite limited amendment to section 315. It leaves exactly as 
it is today the existing law governing the use of broadcast facilities by all legally 
qualified candidates for public offices except insofar as candidates for the offices 
of President or Vice President are concerned. 

For such candidates H. R. 10217 would apply the equal-time requirements only 
if. (1) they are the nominees of a party whose presidential candidate polled 4 
percent of the vote at the preceding presidential election, or (2) if their candidacy 
is supported by petitions with signatures numbering at least 1 percent of that vote. 

Thus H. R. 10217 takes one highly useful step forward: It relieves the broad- 
caster of the requirement to grant equal time to presidential and vice presidential 
candidates of fringe parties—and you will recall that in 1952 there were 18 
parties with candidates for the Presidency. 

There seems to be some disagreement concerning the reach of H. R. 10217 on 
a very vital point—whether it applies not only to the nominees for the Presidency 
and Vice Presidency but also to candidates for the nomination. 

In its comments on the bill the FCC took the position that H. R. 10217 does 
not apply to candidates for the nomination. We believe that this is a dubious 
construction. For H. R. 10217 expressly applies to ‘‘a legally qualified candidate 
for the office” of President or Vice President. The words “a legally qualified 
candidate for any office” are used in the existing section 315; those words have 
been consistently interpreted by the FCC to include not only nominees but also 
eandidates for nomination. This was the FCC’s holding in the Schneider case 
in 1952. While subsection (1) of section 315 (a) of H. R. 10217 clearly applies 
only to actual nominees, the subsection is in the disjunctive with subsection (2). 
And subsection (2) dealing with a petition supported candidacy (as distin- 
guished from a “nominee”), can apply equally as well to a candidate for nomi- 
nation as to an actual nominee. 

In determining whether H. R. 10217 provides relief in the case of candidates 
for the presidential nomination, as well as in the case of actual nominees, we 
think it significant that Senator Lyndon Johnson, who introduced S. 3308, 
title III of which is identical to H. R. 10217, stated that, if enacted, title III 
would preclude the necessity of granting such requests as that of Lar Daly (Con- 
gressional Record, Mar. 12, 1956, p. 3999). Senator Johnson said: “I point 
out, Mr. President, that only this week the candidate of the America First Party, 
in the Midwest, asked the networks to grant time equal to the amount given to 
the President of the United States. J think this bill will cure such a defect.” 
[Italic supplied.] As I have noted, the Lar Daly case came up as a demand for 
equal time by a candidate for the Republican nomination for the Presidency. 
When Senator Johnson stated that title III of 8S. 3308 would take care of that 
situation it seems clear that he must have assumed that it applied not only to 
nominees but also to candidates for nomination. Otherwise title III, and hence 
H. R. 10217, would not affect the Lar Daly request at all. 
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Particularly if, as we believe, H. R. 10217 does provide relief insofar as candi- 
dates for presidential and vice presidential nomination are concerned, the bill 
represents an improvement over the present section 315. We have, however, 
some fairly substantial reservations concerning H. R. 10217. 

First, it will be recalled that H. R. 6810 would amend section 315 only in respect 
of particular types of programs—news, news interview, news documentary, panel 
discussion, or debate programs where the format and production of the program 
and the participants are determined by the broadcasting station. CBS continues 
to believe that that approach is the more desirable. 

H. R. 10217 has no such limitation as to type of program; it exempts the 
broadcaster from the free-time requirements even where there is involved only 
a set speech by the candidate and even where it is a program whose production 
and format is wholly in his control. We believe that if equal-time requirements 
are to be preserved at all, it is more desirable that when time is given to candi- 
dates to use however they please, the equal-time requirements should apply to 
all competing candidates for the same office. 

We believe, therefore, that H. R. 10217 should be limited to the types of pro- 
grams specified in H. R. 6810. 

Second, if H. R. 10217 does not apply to candidates for presidential and vice 
presidential nomination, we think there is a serious gap. For it is the candidates 
for nomination that give broadcasters so much trouble; the number of unknown 
fringe candidates who would like the Republican or Democratic nomination for 
the Presidency is legion. We think that relief during the prenomination period 
is very important so that there is no open season for obscure individuals who 
have no general support whatever. 

Even if H. R. 10217 does apply so as to provide some measure of relief for 
candidates for nomination, we do not believe that its approach is entirely 
sound. For the bill requires candidates for nomination in order to qualify for 
equal time, to submit petitions with a great number of signatures. I must 
confess that we at CBS would find it embarrassing to demand of President 
Kisenhower, Governor Stevenson, or Senator Kefauver that they present us with 
such petitions before we allow them to use our facilities. Yet, H. R. 10217 may 
well be interpreted to mean that if we waived the requirement of petition for 
such eminent public figures, we would then lose protection altogether and would 
he forced to allow every other candidate for the party’s presidential nomination 
to get equal time without presenting petitions. For H. R. 10217 may be inter- 
preted to forbid a broadcaster from demanding that some candidates present 
petitions when their opponents are not required to do so. 

Thus we believe that while H. R. 10217 is a step forward, it presents some new 
problems and leaves untouched a number of old ones. 

H. R. 10529, on the other hand, goes further in solving some—but not all— 
of these problems. 

H. R. 10529 proposes to leave section 315 (a) precisely as it is now, but would 
add new subsections (b) and (c). The new subsection (b) is in two parts: 
(1) and (2). 

Subsection (b) (1) deals only with nominees for President and Vice President ; 
insofar as these nominees are concerned, H. R. 10529 is substantially identical 
to H. R. 10217. Subsection (b) (2) however, represents an important improve- 
ment. It explicitly applies to candidates for the presidential and vice presiden- 
tial nomination. First, it imposes equal-time requirements to candidates for 
the presidential or vice presidential nomination only if the nomination is by a 
major political party (that is, a party whose candidate for the office in the pre- 
ceding presidential election was supported by at least 4 percent of the total 
popular votes). Second, subsection (b) (2) provides that the candidate for 
such nomination by a major political party is not entitled to the benefits of the 
equal-time requirements unless (a) he is the incumbent of any elective Federal 
or statewide elective office of any State or (b) has been nominated for President 
or Vice President at any prior convention of his party, or (¢) is supported by 
petitions, including at least 200,000 valid signatures. 

Thus, subsection (b) (2) of H. R. 10529 would not require broadcasters to 
give equal time to unknown and unsubstantial candidates for the Democratic 
or Republican presidential nomination. It is designed, we assume, to take care 
of the Dalys, the Schneiders, and the Barnes. CBS supports such an approach, 
althongh as I will note, we have some suggestions for still further improvement. 

The new subsection (c) of H. R. 10529 also embodies an important advance 
beyond H. R. 10217. In contrast to H. R. 10217, subsection (c) of H. R. 10529 
would provide some relief from the equal time requirements insofar as con- 
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gressional candidates are concerned. The new subsection (c) proposed by 
H. R. 10529 in effect applies the equal time requirements only to major party 
nominees for congressional office as well as to candidates who may not be 
nominees of a major political party but who file petitions with a number of 
signatures equal to 1 percent of the total votes cast for all candidates for the 
office involved in the preceding general congressional election. Subsection (c), 
therefore, is an attempt to provide the broadcaster some relief from fringe party 
and unsubstantial candidates for congressional office. 

It is to be noted that subsection (c) of H. R. 10529, however, unlike sub- 
section (b), leaves the equal time requirements where they are now insofar as 
candidates for congressional nomination are concerned. The relief provided by 
subsection (c) of H. R. 10529 applies only to congressional nominees, and not 
to candidates for nomination. The precise reason for this distinction hetween 
subsection (b) and subsection (c) of H. R. 10529 is not immediately apparent 
to us, but I might say in all candor that so far as network broadcasting is 
concerned the matter is not of major significance. It may be of considerable 
importance, however, to individual stations, especially where there are impor- 
tant campaigns for nomination for a congressional office. For example, I recall 
that a few years back, there were 8 or 10 candidates in Florida for the Demo- 
cratic nomination for the Senate; some of these candidates were clearly un- 
substantial. 

In any event, H. R. 10529, like H. R. 10217, applies its equal time requirements 
to set speeches and broadcasts wholly within the control of the candidate or 
his supporters. Thus, it departs from the more desirable approach of H. R. 
6810, just as H. R. 10217 does. 

Despite some of the difficulties and some of the gaps in them which I have 
noted, CBS believes that both H. R. 10217 and H. R. 10529 represent improve- 
ments over the existing law. Because H. R. 10529 goes further in providing 
relief, CBS prefers H. R. 10529. 

As I have indicated, however, problems still remain under either bill. As 
noted, we would prefer that the exemptions be limited to the types of programs 
which were specified in H. R. 6810, although it may be well also to include ac- 
ceptance speeches of major party nominees in the types of programs listed in 
H. R. 6810. 

Further, we think that it would be desirable to include an exemption for 
spokesmen duly designated by a qualified candidate for the office of President. 
We think such an addition would be desirable on the basis of our experience in 
the 1952 campaign period when the CBS radio and television networks broad- 
cast a series of debate and discussion programs dealing with the major campaign 
issues. Equal time was afforded in these series to the Republican and Demo- 
cratic viewpoints, but we found that although often a logical spokesman for the 
Republican or Democratic point of view was a Congressman, Senator or governor, 
yet no Congressman (unless he was retiring) was eligible to participate in these 
series and one-third of the Senators and governors were also ineligible, hecause 
they were running for reelection. Since they were candidates in their own 
right, if we put them on a national program to discuss major national! issnes on 
behalf of the Republican and Democratic Parties, we would have been obliged 
to give equal time to the local opponents of these spokesmen. This would have 
effectively destroyed the series and could have involved an enormous quantity 
of network free time. Hence we were forced to avoid such spokesmen even 
though the Republican or Democratic Parties would have liked to have had 
them on and even though they were eminently qualified to discuss the particular 
issues involved. 

We also believe that the provisions of subsection (b) (2) of H. R. 10529, de- 
fining who among presidential candidates for nomination are eligible under the 
equal-time requirements, are somewhat inflexible. Had these provisions been 
in effect in prior campaign years, we would have had to demand petitions with 
200,000 signatures before General Hisenhower, Wendell Willkie, or Herbert 
Hoover (in 1928) could have qualified for a broadcast appearance as a candi- 
date for the Republican presidential nomination. For none was an incumbent 
of any elective Federal or statewide elective office and none had been nominated 
for President at any prior convention. We think, the way to avoid embarrassing 
problems such as this is to allow the broadcaster some limited discretion in de- 
termining who is and who is not a substantial candidate for the presidential 
nomination of a major party. This can be done in terms of defining who can be 
presumed to be a substantial candidate by using the three tests specified in sub- 
section (b) (2) of H. R. 10529, but allowing broadcasters to go beyond that so 
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as to take care of such situations as those which were presented by Mr. Hoover 
in 1928, Mr. Willkie, and General Eisenhower. 

In order to assist this subcommittee, we have prepared a redraft of an amend- 
ment to section 315. It embodies the suggestions which I have just made, and 
I would like permission to submit it for the record. 

CBS urges that H. R. 10217 and H. R. 10529 be amended as suggested in this 
redraft. Failing that, CBS supports the enactment of H. R. 10529; and failing 
that, in turn, CBS believes that H. R. 10217 should be enacted, provided that at 
a later time a more comprehensive solution along the lines of our attached sug- 
gestions be considered. 

Finally, I should state that if H. R. 10217, H. R. 10529, or our suggested re- 
vision is enacted in time for the present campaign, CBS proposes to offer free 
time, perhaps 2 hours, for the major party candidates for the Presidency to 
divide between them for some form of debate or discussion of the central issues 
during the campaign. We have already tentatively set aside class A night- 
time periods for that purpose. 

I hope that legislation will be enacted which permits us to make that use of 
those time periods. 


REDRAFT OF AN AMENDMENT TO SECTION 315 


Sec. 301. Section 315 of the Communications Act of 1934 (47 U. S. C. 315) 
is amended to read as follows: 

“Sec. 315 (a) If any licensee shall permit any person who is a legally qualified 
candidate for any public office to use a broadcasting station, he shall afford equal 
opportunities to all other such candidates for that office in the use of such broad- 
casting station. 

“(b) Subsection 315 (a) shall not apply to any use of a broadcasting station 
by any legally qualified candidate for the offices of President or Vice President of 
the United States, or to any spokesman duly designated by such candidate for 
the office of President, if such use is an acceptance speech by such candidate at a 
nominating convention or is on a news, news interview, news documentary, panel 
discussion or debate program where the format and production of the program 
and the participants therein are determined by the broadcasting station or the 
network in the case of a network program: Provided, That the licensee shall 
afford equal opportunity in the same use of such broadcasting station to every 
other candidate for the office of President, or Vice President, as the case may 
be— 

(1) who, if a candidate for election as President or Vice President, is 
(i) the nominee of a political party whose candidate for such office in the 
preceding presidential election was supported by not fewer than 4 per 
centum of the total votes cast, or (ii) whose candidacy is supported by peti- 
tions filed under the laws of the several States which in the aggregate bear 
a number of signatures equal to at least 1 per centum of the total popular 
votes cast in the preceding election and which signatures are valid under 
the laws of the States in which they are filed; or 

“(2) who is a substantial candidate for Presidential or Vice Presidential 
nomination by a political party whose candidate for such office in the pre- 
ceding presidential election was supported by not fewer than 4 per centum 
of the total popular votes cast. 

“(3) For the purposes of subsection (b) (2) of this Section 315, a candi- 
date for Presidential or Vice Presidential nomination shall be presumed 
to be a ‘substantial candidate’ if— 

“(i) he is an incumbent of any elective Federal or statewide elective 
office ; or 

“(ii) he has been nominated for President or Vice President at any 
prior convention of his party ; or 

“(jii) his candidacy is supported by petitions filed under the laws 
of the several States which in the aggregate bear at least 200,000 signa- 
tures which are valid under the laws of the States in which they are 
filed. 

“(e) Subsection 315 (a) shall not apply to the use of a broadcasting station 
by any legally qualified candidate for congressional office if such use is on a 
news, news interview, news documentary, panel discussion, or debate program 
where the format and production of the program and the participants therein 
are determined by the broadcasting station or the network in the case of a net- 
work program: Provided, That the licensee shall afford equal opportunity in the 
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same use of such broadcasting station to every other candidate for the same 
congressional office— 

“(1) who if a candidate for election to congressional office, is (i) the 
nominee of a political party whose candidate for the congressional office 
sought by the legally qualified candidate received in the preceding general 
congressional election not less than 4 per centum of the total votes cast for 
all candidates for that office in such election, or (ii) whose candidacy is 
supported by petitions filed under applicable State law which in the aggre- 
gate bear a number of signatures, valid for the laws of the State, equal to 
at least 1 per centum of the total votes cast for all candidates for that office 
in the preceding general congressional election ; or 

“(2) who is a substantial candidate for nomination for the congressional 
office by a political party whose candidate for such office in the preceding 
Presidential election was supported by not less than 4 per centum of the 
total votes cast for all candidates for that office in such election. 

“(3) For the purposes of subsection (b) (2) of this section 315, a candi- 
date for the nomination for congressional office shall be presumed to be a 
‘substantial candidate’ if— 

“(i) he is an incumbent of any elective Federal or State elective 
office ; or 
(ii) he has been nominated by his party as a candidate for the same 
office ; or 
“(iii) his candidacy is supported by petitions filed under applicable 
State law which in the aggregate bear a number of signatures, valid 
under the laws of the State, equal to at least 1 per centum of the total 
votes cast for all candidates for that office in the preceding general con- 
gressional election. 
For the purpose of this subsection, the term ‘congressional candidate’ means a 
candidate for election as a Senator or Representative in, or Delegate or Resi- 
dent Commissioner to, the Congress of the United States. 

“(d) No licensee shall have any power of censorship over the material broad- 
east under the provisions of subsection (a), subsection (b), or subsection (c). 
No obligation is hereby imposed upon any licensee to allow the use of its station 
by any such candidate. 

“(e) The charges made for the use of any broadcasting station for any of the 
purposes set forth in this section shall not exceed the charges made for com- 
parable use of such station for other purposes. 

“(f) The Commission shall— 

“(1) prescribe appropriate rules and regulations to carry out the provi- 

. sions of this section ; and 

“(2) determine, and upon request of any licensee notify such licensee 
concerning, the eligibility of any candidate to receive equal opportunity 
under subsection (b) or (c) in the use of any broadcasting station.” 


Mr. Savanvt. I will state very briefly that our position is that while 
we prefer the approach of H. R. 6810, H. R. 10217 is a step forward 
and we support that as well. We would prefer between H. R. 10217 
and H. R. 10529, H. R. 10529. Now, we have submitted a compromise 
between the three bills which is attached to this statement which I 
would like permission to enter into the record. 

Mr. Harris. Which one is H. R. 10529? 

Mr. Savant. The bill submitted by Mr. Priest. We think that is 
the preferable one. It goes somewhat further and I think handles the 
problems arising under section 315 a little more comprehensively. 

Mr. Harris. In order that the record may speak precisely what you 
have in mind, you prefer H. R. 6810 because it goes much further 
than any other proposal. 

Mr. Satant. In some respects, and not as far in others. 

Mr. Harrts. And if you cannot get all of what you want, you want 
to get as much of it as you can. 

Mr. Satan’. That is exactly right and that is why I can sum up my 
position in 60 seconds. 
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Mr. Harris. Well, I think that is a very appropriate position to take. 
I think we understand perfectly well what you have in mind. But 
I did want to find out this since you are here. H. R. 10217 is identical 
with the provision that has been worked out in what is referred to 
as the Johnson-Knowland bill on the other side of the Capitol, and 
you are favorable to H. R. 10217? 

Mr. Sauant. We think it is one step forward. 

Mr. Harrts. Now I do not know whether you are familiar with this 
amendment or not. There is a proposal over there already agreed to, 
as I understand it, that an amendment is to be offered to S. 636 in the 
nature of a substitute for the entire bill. Are you familiar with that? 

Mr. Sauant. Yes, sir. 

Mr. Harris. Now, in this newest proposal over there they would 
broaden the provisions to include major candidates for nomination, 
spokesmen for candidates, and nominees. 

I just wondered if you had an opportunity to consider a provision 
of that kind. 

Mr. Sanant. From your description I suspect that it is substantially 
similar to Mr. Priest’s bill. 

Mr. Harris. No. Mr. Priest’s bill would go further and include all 
congressional candidates. This limits it to presidential and vice presi- 
dential nominees and candidates for nomination, and their spokesmen. 

Mr. Sanant. That is right. I am familiar with that, and you will 
note that in the proposed redraft that I have attached to my statement 
I have included “spokesmen,” and we are in favor of that. 

Mr. Harris. That would answer the question. 

Mr. Satant. We are also in favor of including it as is done in that 
‘bill. It is an amendment to S. 636. Our propos: al includes as this does 
the broadening to candidates for presidential nomination. We favor 
‘that. 

Mr. Harris. Now, the first bill which I introduced would include 
everybody. 

Mr. Satant. That is right. 

Mr. Harris. From the justice of the peace up or down, and I do 
not know which way you would say, to the Presidency. Now, the bill 
which we are considering here and contemplating to be amended would 
only refer to candidates for President and Vice President of the 
United States, and candidates for nomination for President and 
Vice President of the United States and their spokesmen. The bill 
that Mr. Priest proposed would refer to congressional candidates, as 
I understand. 

Mr. Sauant. With one exception, sir, it does not change the law so 
far as candidates for nominations for congressional offices are con- 
cerned. It is just nominees, but not candidates for nomination. 

Mr. Harris. You mean the Priest proposal ? 

Mr. Sauanv. That is right. 

Mr. Harris. As between the three proposals you, of course, would 
take the first one, and then, in other words, you want to get all you 
can get out-of it. 

Mr. Satant. We prefer H. R. 6810 first, and second, the amendment 
that we have just:submitted, and third the Priest bill, : and fourth H. R. 
10217. 

Mr. Harris. I am going to hand you this draft bill that I have not 
introduced because we get so many bills introduced around here every- 
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body wants to come back and testify on the same subject again. I am 
going to hand you a copy of this proposed revised language which is 
being considered over in the Senate side and I wish that you would take 
it and look it over and give to our committee clerk or to the staff here 
any memorandum or statement that you care to make on it. 

Mr. Satant. [appreciate that opportunity. 

Mr. Harris. Thank you very much, Mr. Salant. 

(The information requested follows :) 


CoLUMBIA BROADCASTING System, INC., 
New York, N. Y., April 26, 1956. 
Hon. OREN HArris, 
Chairman, Subcommittee on Transportation and Communications, 
House Interstate and Foreign Commerce Committee, 
New House Office Building, Washington, D. C. 


Dear Mr. Harris: During my appearance before your subcommittee last 
Thursday, April 19, you invited CBS to submit additional comments on a revised 
version of title III to S. 686. We appreciate the opportunity to do so. 

The revised title III, which I understand has not yet been introduced, is, with 
two exceptions which I shall note, identical to H. R. 10529, which was intro- 
duced by Congressman Priest on April 16, 1956. The two exceptions are (1) 
that the amendment to S. 636 does not include subsection (c) of the Priest bill,. 
relating to congressional elections, and (2) that the amendment to 8S. 636 in- 
cludes in its section 315 (b) a provision relating to “any spokesman designated” 
by a legally qualified candidate for the office of President or Vice President. 

In my statement which I submitted to your committee on April 19, I com- 
mented on both these matters. At pages 8 and 9 of my statement, I commented 
on subsection (c) of the Priest bill referring to congressional candidates. 
Similarly, at pages 9 and 10, I suggested that it would be desirable to include 
in subsection (b) an exemption for spokesmen duly designated as candidates for 
office of President or Vice President. I understand that this further exemption 
is not designed to change existing law, which has been ruled by the courts not in 
any event to apply to spokesmen except where such spokesmen are themselves 
candidates for public office. 

Under existing law, where a spokesman for President is a Congressman, Sen- 
ator, or Governor seeking reelection, it would be necessary to provide equal time 
for the local opponents of such a spokesman, even though he is speaking on 
behalf of, and is designated by, a presidential candidate. As I noted in my state- 
ment of April 19, this placed a severe and unfortunate restriction upon several 
series of debate and discussion programs relating to the national campaign which 
were broadcast by CBS in 1952. We understand that the proposed inclusion of 
spokesmen is designed only to remedy this situation and hence we think it rep- 
resents a significant improvement. 

Perhaps I can best Sum up our position on the various proposals in this way: 
At the hearings on April 19, I listed the various bilis and proposals in the order in: 
which CBS prefers them. I would like to revise this order of preference so 
as to include the proposed amendment to S. 636 and the order then becomes as 
follows: Our first preference is for H. R. 6810. Our second preference is the 
compromise between H. R. 6810 and the Priest bill, a draft of which I submitted 
as an attachment to my statement on April 19. Our third preference is for the: 
proposed amendment to S. 636. Our fourth preference is for H. R. 10529, the 
Priest bill. Our fifth preference is for H. R. 10217. 

As I stated, however, at the April 19 hearing, while in the order just listed.,. 
each of the bills is a significant improvement over the other, all of them mark a 
useful step forward from the existing law and hence, although we have varying 
degrees of preference, we do not oppose any of them. 

Yours sincerely, 
Ricuarp 8. SALANT. 


Mr. Harris. We were very glad to have you back before the com- 
mittee. Thank you very much. 
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(Mr. Hale submitted the following letter for the record :) 


Banoor, MAINE, April 21, 1956. 
Hon. Rosert HALeE, 
House of Representatives, Washington, D. C. 


DeAB Bos: I thought I should put something on paper on the subject of the 
“equal time” bills now pending so you would not have to depend wholly on our 
conversation of last week. 

As I understand it, the bills which have been introduced and which are now 
before the committee are: 

A. H. R. 6810, which appears to allow legally qualified candidates of all 
kinds to appear on news and panel programs and so on without subjecting the 
broadcaster to the equal-time provision of section 315. 

B. H. R. 10529, which appears to accomplish the same purpose but only in the 
case of legally qualified candidates for the offices of President, Vice Presidents, 
Senators, and Congressmen. 

©. H. R. 10217, similar to H. R. 10529, but still further limited to legally 
qualified candidates for the Presidency and Vice Presidency. 

I gather that H. R. 6810 would relieve the broadcaster of equal-time provision 
of section 315 in the case of nominees and candidates for nomination * * * 
whereas the other two bills limit their effectiveness to persons who are nominees 
of major parties or whose candidacy is supported by petitions. H. R. 10529 
also covers incumbents. 

It is our belief that broadcast stations should be given the widest latitude in 
the development of social, economic and political subjects in order to carry out 
their primary purpose of serving the best public interest, convenience, or necessity. 

Therefore, because H. R. 6810 will achieve this purpose best, we think it should 
be favored over the other two bills. Similarly, we think H. R. 10529 is preferable 
to H. R. 10217. 

I hope this opinion may be made part of the record of the committee. 

Respectfully yours, 
W-Two TELEVISION, 
MURRAY CARPENTER. 


Mr. Harris: I have a communication here from our colleague, Mrs. 


Church, together with a letter from WGN, requesting that it be in- 
cluded in the record and it will be included in the record at this point. 
(The documents referred to are as follows :) 


HousE OF REPRESENTATIVES, 
Washington, D. C. March 16, 1956. 
Hon. OreEN Harris, 

Chairman, Transportation and Communications Subcommittee, Committee 
on Interstate and Foreign Commerce, House of Representatives, Wash- 
ington, D. C. 

Dear Mr. Harris: I am taking the liberty of sending you herewith letter 
received from Mr. Frank P. Schreiber, vice president, WGN, 441 North Michigan 
Avenue, Chicago 11, Ill., expressing his strong support of H. R. 6810. 

In accordance with Mr. Schreiber’s request, I would deeply appreciate it if 
you would include his letter in the record of the hearings on this bill, H. R. 
6810. 

Thanking you for your courtesy and with best wishes, I am, 

Sincerely yours, 
MARGUERITE Stirt CHURCH. 


Cuicaeo, In., March 9, 1956. 
Hon. MARGUERITE Stitr CHURCH, 
House of Representatives Office Building, 
Washington, D. C. 

DEAR CONGRESSWOMAN CHURCH: H. R. 6810 is now being discussed in the House- 
Subcommittee on Transportation and Communications. A companion measure- 
in the Senate is 8. 2306. This legislation will amend the Communications Act, 
section 315 (a), by giving stations and networks freedom of judgment in the 
presentation of candidates for public office on news, panel, and similar type 
programs. 
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WGN, Inc., licensee of standard broadcast station WGN and television stations 
WGN-TV, Chicago, Ill., hereby submits its comments in support of said amend- 
ment of section 315 (a) of the Communications Act. 

WGN, Inc., believes that adoption of the amendment would be in the public 
interest. Section 315 (a) in its present form makes it extremely difficult for 
an independent station to maintain or enlarge its activities as a medium of en- 
lightenment on current political candidates. For example, WGN, Inc., has tele- 
cast the program Senators Report for many years. The incumment Senators from 
Illinois and surrounding States receiving the WGN, Inc., signals participate on 
this radio and television program designed to inform the public of the positions 
taken by the speakers on topical matters. During a political campaign, section 
315 (a) may be interpreted to require that equal time be given to each opposing 
candidate of the Senators appearing on that program. Instead of engendering 
knowledge, section 315 (a) in its present form may have the opposite effect in 
the case of programs like Senators Report. The election laws of the various 
States, from which the Senators come, allow for many individuals to become 
candidates, even though such individuals may subscribe to issues not in the 
public interest (and consequently receive the number of votes consistent with 
such positions). The forced presentation of such individuals, only because of 
their candidate status, takes valuable time away from the presentation of issues 
in the public interest; and if the number of candidates be too great, the program 
cannot be presented because of time limitations. Thus, the station may be forced 
to cancel programs of this type, rather than subject the public to programs con- 
taining matter not in the public interest. 

Another program of long standing on radio station WGN is the Northwestern 
University Reviewing Stand. During political campaigns it is the desire of all 
concerned to present candidates for Governor, Senator, Congressman, and other 
important public offices on a round-table discussion to better inform the electorate 
the positions maintained by these various candidates. The electorate is inter- 
ested in candidates for the primary election. Yet it is impossible to conduct a 
forum involving all candidates for the primary campaign for Governor of the 
State of Illinois, because of the number of candidates for that office in the pri- 
mary. Experience indicates that there are only 2 or 3 candidates for the posi- 
tion of Governor of Illinois after the primary campaign ; all others are eliminated 
in the primary. Yet under the present interpretation of section 315 (a), the 
nonpotential as well as the potential candidates must be given equal time on this 
forum program. Although some argument may be made for the position that all 
candidates in the primary have something to say, an inordinate amount of time 
would be required to present all these viewpoints, many of which cannot be 
classified as matters in the public interest. 

The example set forth above of two programs is a mere indication of the many 
problems to be assumed by an independent station under the present interpreta- 
tion of section 315 (a). Many other public service programs could he cited to 
indicate that the public interest is not served by programing now required under 
the present interpretation of section 315 (a). However, the proposed amend- 
ment of section 315 (a), as set forth in H. R. 6810 and S. 2306, carries out in 
yart the original intent of Congress: to allow stations to assume the responsi- 
bilities placed upon them by other sections of the Communications Act, and te 
afford stations the opportunity to provide adequate and responsible news and 
discussion coverage of legally qualified political candidates. 

Wherefore, WGN, Inc. respectfully requests Congress to adopt the amend- 
ment proposed. 

Respectfully submitted. 

WGN, INc., 
By FRANK P. SCHREIBER. 


Mr. Harris. I have a communication from the American Broad- 
casting Co., on the same subject which will be made a part of the 


record at this time. 
(The document is as follows :) 


COMMEN'S OF THE AMERICAN BROADCASTING Co. on H. R. 6810, A BILt TO AMEND 
Section 315 or THE CoMMUNICATIONS AcT oF 1934 


The American Broadcasting Co. is opposed to H. R. 6810 which would modify 
section 315 of the Communications Act to include provision that anpearance by 
a legally qualified candidate on any news, news interview, news documentary, 
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panel discussion, debate, or similar type program where the format and pro- 
duction of the program and the participants therein are determined by the 
broadcasting station, or by the network in the case of a network program, shall 
not. be deemed to be use of a broadcasting station within the meaning of section 
315. 

As section 315 presently stands, a broadcaster is under no obligation to permit 
a legally qualified candidate for public office the use of his station. However, 
once he does permit such candidate the use of his facilities, he is required to 
“afford equal opportunities to all other such candidates for that office * * *.” 

From the language of the statute, the intention of the legislators is clear: 
legally qualified candidates of all parties shall be given equal opportunity with 
respect to use of broadcasting facilities. As licensees accorded the right to a 
television channel or broadcasting frequency, the responsibilities which ac- 
company these privileges are weighty and section 315 merely proscribes in par- 
ticular the responsibilities of the broadcaster in the field of political broadcasts 
wherein political candidates appear. 

While it is true that there may be certain disadvantages in the present section 
315, the basic guaranty provided therein to all legally qualified candidates is, 
in our opinion, of maximum importance and outweighs any possible disad- 
vantages. 

With the ever-increasing role which television plays, it cannot be denied that 
any exposure of a candidate on television is advantageous to him. Even if the 
program were confined to discussion of a particular issue and did not permit 
direct campaigning, the fact that the public will be able to see the candidate 
in action expressing his views, even on a nonpolitical subject, provides a good 
opportunity for the public to become acquainted with him. This privilege should 
not be left to the broadcaster to dispense unregulated by law. The requirement 
of operating in the public interest is not sufficient. The candidate of a minority 
party needs the protection of a law which guarantees to him that his opposing 
candidate cannot be given this valuable exposure at no cost to him without the 
broadeaster according the minority candidate similar opportunity. 

Section 315 does not extend to programs wherein candidates may be advocated 
or discussed, or election issues discussed by others appearing on their behalf. 
The major problems raised by section 315 and emphasized by those who advocate 
its amendment are the limitations imposed upon the broadcaster in scheduling 
debate and forum-type programs wherein candidates appear without cost to 
themselves. The advocates of H. R. 6810 point out that this type of programing 
is presently impossible since, under section 315, the broadcaster would become 
obligated to accord siiilar use of his facilities to every other candidate who 
came within the definition of “a legally qualified candidate” as more specifically 
defined by FCC rul s and regulations. It is to be pointed out, however, that this 
type of programing can still he scheduled without any burden of granting time 
to minority candidates if the speakers chosen are not the candidates themselves. 
In other words, we still can have the Lincoln-Douglas debate with Messrs. Hall 
and Butler as the debaters. Even if section 315 were amended as is presently 
proposed, it is difficult to conceive that the presidential candidates themselves 
would agree to participate in a Lincoln-Douglas type debate. The fact that 
presidential candidates are almost never in the same city at the same time is only 
one of the many obstacles which would make this type programing difficult to 
schedule. 

Under section 315 as presently construed, each candidate for office knows that 
with respect to use of broadcasting facilities he will be accorded similar treat- 
ment as his opponent. While the political scene is as presently constituted with 
two major parties, it may seem of less importance that candidates of parties who 
represent fractional interests in our country be accorded the same opportunity 
as those representatives of the major parties. It is, however, impossible to fore- 
see that this situation will always remain and the possibility of a third party 
is ever present. The broadcaster should not be put in a position where he makes 
the decision that the third-party candidate is of less importance than the candi- 
dates of the two other parties and therefore need not be given equal treatment. 

It is our opinion that by working out problems as they arise on a case-to-case 
hasis and by Commission interpretation, the minor disadvantages of section 315 
can be remedied. The unusual situations, as for example the case of William R. 
Schneider who in 1952 protested to the Commission and was finally given two 
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half hours of free network time over CBS, are few and far between; the guaran- 
ties provided by section 315 are basic and a necessary protection to all present 
and potential candidates and should not be disturbed. The importance of con- 
tinuing to guarantee to a political candidate the same access to the airways as 
his opponent cannot be underestimated. 


Mr. Harris. We have gone way beyond our time, and the committee 
must adjourn until further notice. 


(Whereupon, at 12:20 p. m., the subcommittee adjourned to recon- 
vene at the call of the Chair.) 


x 





